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HEARINGS CLERK

PA--REGION 10
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY REGION X

Compensation, and
Liability Act, as amended,
42 U.S.C. §§ 9604, 9606(a),
9607 and 9622.

IN THE MATTER OF: )
)
Portland Harbor Superfund Site, )
Terminal 4 ) U.S. EPA Docket Number
Removal Action Area ) CERCLA-10-2004-0009
Portland, Oregon )
) Proceeding Under Sections
PORT OF PORTLAND ) 104, 106(a), 107, and 122
: ) of the Comprehensive
Respondent. ) Environmental Response,
)
)
)
)
)

ADMINISTRATIVE SETTLEMENT AGREEMENT AND ORDER ON CONSENT
FOR REMOVAL ACTION

AMENDMENT NO. 1
The undersigned hereby unanimously agree that the Administrative Order on Consent
effective as of October 2, 2003, is amended as follows:
CAPTION
The title of the Administrative Order on Consent is amended to “Administrative Settlement
Agreement and Order on Consent for Removal Action,” hereinafter “Settlement Agreement.”
Any references in the Administrative Order on Consent effective as of October 2, 2003 to

“Order” shall be construed to mean “Settlement Agreement.”
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I. JURISDICTION AND GENERAL PROVISIONS

Paragraph 5, of Section I is amended to add the following text at the end:
EPA has entered into a Memorandum of Understanding for the Portland Harbor Site (the
“MOU”) with, among others, the.Confe.derated Tribes and Bands of the Yakama N ation,
the Confederated Tribes of fhe Grand Ronde Community of Oregon, the Confederated
Tribes of Siletz Indfaﬁs of Oregon, thé Confederated Tribes of the Umatilla Indian
Reservation, the Confederated Tribes of the Warm Springs Reservation of Oregon, and
the Nez Perce Tribe (collectively, “the Tribal Governments”) to acknowledge the federal .
government’s consultation requirements concerning the Portland Harbor Superful.ld Site,
and to ensure the Tribal Governments’ participatién in the response actions at the
Portland Harbor Superfund Site, including .early actions. This Administrative Settlement
resolves the funding of tribal barticipation in the Temﬁ;lal 4 removal action, subject to
the i ghts réserved and dispute resolution process outlined herein, in light of _tribal rights
under CERCLA to be involved in CERCLA response activities assured by CERCLA
§126, 42 U.S.C.. § 9626, and the vaﬁety of legal mechanisms available to accomplisﬁ
such involvement, including but nof limited to,"CERCLA §8 104(c)(2), 104(d) and

- 107(a), 42 U.S.C. §§ 9604(c)(2), 9604(d) and 9607(a).

II1. DEFINITIONS
The vfollowing definition of “Tribal Response Costs” is added to Section IIL:
t. "Tribal Response Costs" shall mean all difect and indirect costs that the Tribal
Governments and 'th_eir employees, agents, contractors, consultants and other 'authorized
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representatives will incur in coordinating and consulting with EPA in conjuﬁction with EPA’s
planning and implementation of this Settlement Agreement. Tribal response costs include review
- of plans, reports, aséessments and notes; development of common positions and coordination
among the Tﬁbes; briefings to tribal leaders and iribai communities; and séoping, planning and
negotiating this Settlement Agreement and budgets, which categories of costs are nbt
inconsistént with the NCP, 40 C.F.R. Part 300, are recoverable response costs pursuant to
Sections 104 and 107 of CERCLA, 42 U.S.C. §§ 9604 and 9607, and are required to be paid by
this Settlement Agreefnent, subject to the rights reserved in thé disbute resolution provisidns of

Section X VI to challenge specific items of Tribal Response Costs.

IX. ACCESS/INSTITUTIONAL CONTROLS
' Paragraph 26 of this Section is amended to read as follows:

26. If any pbrtion of the Terminal 4 Removal Action Area, or any other pfopérty
~ where access is needed to implement this Settlement Agreement, is owned and controlled
by Respondent, Respondent shali, commencing on the Effective Date, provide EPA and

its representatives, including contractors, with access at all reasonable times to the
Terminal 4 Rerﬁoval Action Area, or such other property, for the purpose of cqhdﬁcting
any activity related to this Settlemeht Agreement. Respondenf shall, comme_:ncing on the
Effective Date and, after reasonable gdvancé written notice unless accompanied by EPA
or DEQ, provide the designated repreécntétives of Tribe‘Gover.nments, and their
représentatives, including contractors, with access at all reasonable times to the RAA, or |

such other property, for the purpose of consulﬁng on the Work required under this
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Settlement Agreement, or in the case of cultural resource issues, overseeing the Work
required under this Settlemenr Agreement. All Tribal Government representatives will be
responsible for adhering to their health and safety protocols, and any specific precautions
‘Respondent provides. If after the removal action is complete restrictions on the use of
-Respondent’sl property, including the beds or banks of the slips or Willamette Rirler, is
‘necessary to maintain the removal action or avoid exposure to hazardous substances,
pollutants or contarrlinants, Respondent shall take any anei all actions to establish,
implement, and rnaintain the necessary instrtutional controls. Respondent shall establish,
implement, and maintain the necessary institutional controls on rhe schedule and for the
duration provided in the EE/CA and/or any work plans or reports developed under this -

Settlement Agreement.

XV. PAYMENT OF FUTURE RESPONSE COSTS

Paragraph 40. is retitled as follows: Payment of EPA Future Response Costs.
Paragraph 41. is arnended and rrow reads as follows:
41. The total amount to be paid. to EPA by Respondent under this Settlement

Agreement shall be deposited in the Portland Harbor Special Aceount within the EPA
Hazardous Substarrce‘Supe,rfund to be retained and used to conduct or finance response
actioris at or in connection with the Site, or to .be transferred by EPA to the Hazardous
Substance Superfund.

Paragraphs 42. and 43. are combined. Paragraph 42. is divided into two subparagraphs, a. and b.,

and reads as follows:



42. a. If payments for Future Response Costs are not made within 30 days of
Respondent’s receipt of a bill, Respondent\ shall pay Interest on the unpaid balance. The
Intérest on Future Response Costs shall begin to accrue on the date of Respondent’s
receipt of the bill and shall continue to accrue until the date of payment. Paymenfs of
Interest made under this Paragraph shall be in addition to such other remedies or

. san;:tions available to the United States by virtue of Respondent’s failure to make timely
payments under this Section, including but not limited to, payment of stipulated penalties
pursuant to Section XVIIIL |

'b. ConSistenf with the dispute resolution provisions in Section XVi of this
Settlement Agreement, Respondent may dispute all or part of a bill for Future Response
Costs submitted under this Settlement Agreement, if Respondent alleges that EPA has
made an accounting error, or if Res.pondent alleges that a cost itém 1s inconsistent with
the NCP, or billed costs are oﬁtside the scope of this Settlement Agreement. If any »
dispute over costs is resolved before payment is due, the amount due will be adjusted as
necessary. If the dispute is not resolved before payment is due, Respondent shall pay the
full amount of the uncontested costs to EPA as specified in this Section on or before the
due date. Within the same time period, Respondent shall pay the full amount of the
contested costs into an intereSf—bean'ng escrow account. Respondent shall simultanéously
transmit a copy of both checks to the persons' listed in this Section above, together with a
copy of the correspondence that established and funds the escrow account, including, but
not limited to, infonhation containing the identity of the bank and bank accoﬁnt under

-which the escrow account is established as well as a bank statement showing the initial
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~ balance of the escrow account. Respondent shall instruct the bank that the prevailing
party or parties in the vdispute shall receive the amount upoﬁ which they prevailed from
the escrow funds plus interest within 10 days after the dispute is reéolved;
Paragraph 43. is amended to reéd as follows:

43. a. Payment of Past Tribal Response Costs Upon execution by Respondent of

- this Amendment to the AOC, Respondent shall pay to the fespective Tribal Governments all past
Tribal Response Costs actually incurred by those Tribal Governments through July 31, 2005, not
to exceed $150,000 for all Tribal Governments and their contractors. Docume;ntétion of thesie
past response costs may be in whatever format was used at the time the costs were incurred.

43. b. Payment of Future Tribal Response Costs.

(i) After the effective date of this amended Settlement Agreement, Respondent
shall pay the Tribal dovernments, in advance, for Tribal Response Costs incurred pursuant to
thié Settlement Agreement for the period beginning August 1; 2005.

(11.) Within thirty (30) days of the effective date of this amended Settlement
Agreement, .a'.nd at the same time each year thereafter unfil EPA issues a notice of completion of
Work, Respondent and the Tribal Governments shall meet fo discuss the work to be performed
under this Settlemént Agreement for the twelve month period féllowing the effective date and to
ne;gotiate an estimate(i annual budget for Tribal Response Costs. The Tribal Governments shall
develop, either individually 01; collectively, reasonable estimated budgets (with appfopriate
contingency) for Tribal Response Costs. The budgets shall sepérately identify anficipated costs
for each Tribal Government and the shared technical consultant. The budgets shall separately

identify the activities to be performed with an estimate of costs associated with such types of




activities. Within fhirty (30) days of t_he date of Respondent’s written notification to the Tribal
Governments of Respondent’s approval of the.budgets, either individually or collectively, and at
the same time each year thereafter until EPA issues a Notice of Completion of
Work, Respondent shall remit a check for the amount identified in the approved budgets that
répresents the annual Tribal Response Costs for the following year, payable to the corresponding |
Tribal Government at the appropriate address. The amount identified for the shared technical
consultant shall be sent to the Confederated Tribes of the Umatilla Indian Reservation.
Respondent and the Tribal Govemménts reserve all rights and claims they may have regafding _
any amounts in the budgets not approved by Respondent. Respondent reserves all rights,
privileges and defenses it may have to challenge and/or defend such claims. All claims arising
from and related to unpaid Tribal Response Costs shall be brought in the United States District
Court for the District of Oregon. The addresses of the Tribal Governments are as follows:

 The Confederated Tribes of the Grand Ronde Community of Oregon
Attn: Accounting Department |
The Confederated Tribes of the Grand Ronde Commumty of Oregon
9615 Grand Ronde Road -
Grand Ronde, Oregon 97347
The Confederated Tribes of Siletz Indians of Oregon
Attn: Karen Bell
Accounting Department v
The Confederated Tribes of Siletz Indlans of Oregon
P.O. Box 549
Siletz, Oregon 97380

~ The Confederated Tribes of the Umatilla Indian Reservation
Attn: Accounts Receivable, Finance Department

The Confederated Tribes of the Umatilla Indian Reservatlon )
P.O. Box 638




< Pendleton, Oregon 97801

The Confederated Tribes of the Warm Springs Reservation of Oregon
Attn: Finance Department

The Confederated Tribes of the Warm Springs Reservation of Oregon
P.O.Box C

Warm Springs, Oregon 97761

The Nez Perce Tribe

Attn: Office of Legal Counsel

The Nez Perce Tribe

P.O. Box 305

Lapwai, Idaho 83540

The Confederated Tribes and Bands of the Yakama Nation
Central Accounting

The Confederated Tribes and Bands of the Yakama Nation

P.O. Box 151 '

Toppenish, WA 98948

(iii.) The Tribal Governments, either individually or collectively, shall providev
annually supporting documentation to the Respondent for Tribal Response Costs reimbursed by
the Respondent. The Tribal Governments’ supporting documentation shall consist of the
documentation set forth in Appendix C, which shall include Tribal personnel timesheets; travel
expehse reports and documentation; and contractor invoices.

(iv.) In the event that the Tribal Governments, either individually or <« -
collectively, have overestimated the amount of funding required for a twelve-month period and
the Respondent has paid more than the amount of Tribal Response Costs incurred for work
during such twelve-month period, the Tribal Governments, either individually or collectively,

shall apply such overpayments to reimburse Tribal Response Costs in the following twelve-

month period. To the extent that the Tribal Governments, either individually or collectively,_
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have incurred Tribal Response Costs in addition to tﬁe estimated budget for the twelve-month
period, the additional costs shall be included in the estimate for the subsequent twelve-month
period. At the completion 6f the work under this Séttlement Agreement, all unexpended funds
advanced to the Tribél deefnments, either individually or collectively, for Tribal Response
Costs shall be refunded to Respondent. |
- (v.) Following the receipt of support documentation provided in Subsection (b.)(iii.)
- above, Respondent méy disi)ute allora portibn of Tﬁbal Response Costs reimbursed or not
approved by Resporident duﬁng the previous twelvé-month period under this Settlement
Agreement, if Respondent alleges that the Tribal Government has made an accouﬁting error, if
Respondent alleges that a cost item is inconsistent with the NCP, if Resf)ondeht allegeé that a
cost item is not within the scope of tﬁe budget identified in Subsection (b)(ii) of this Settfement ‘
Agreement, or if Respondent allege's that the Tribal Government failed to provide the
documentation required in Subsection (b.)(_iii.b) abdve, Respondent shall i-dentify any disputed
costs and the basis for its objection. Respondent shall bear the burden of establishing facts in
support of its’ allegations. Respdndent, in its 'sole discretion, may choose to invoke the dispute
fe_solution provisions of Section X VI, provided that Responden.t’s notice of its objections under.
Paragraph 44 shall be made to the appropriate Tribal Government, in addition to EPA, and the
apprppriate Tribal Government shall prepare a written response to Respondent’s wﬁtten
objections. EPA shall make the final decision on the dispute subject to the rights reserved by
Respondent and the Tribal Go;/emments in this Settlement Agreement. Nothing in this
Paragraph s-hall in any way be construed to limit the rights of the Tribal Governments to seek to

recover response costs incurred by the Tribal Governments related to this Settlement Agreement
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and not reimbursed by Respondent, and for natural resource liability. VN-bthing in this Paragraph
shall in any way be construed to limit any rights, privileges and defenses Respondent may have
to challen'ge and/or defend claims arising from or related to unpaid Tribal response costs or
natural resource liability. All claims arising from and related to Trib;cll response costs and natural

resource liability shall be brought in the United States District Court for the District of Oregon.

XVI. DISPUTE RESOLUTION

Paragraph 44 of this Section is amended to read as follows:

44. Unless otherwise expressly provided for in this Settlement Agreement, the
dispute resolution procédures of this Section shall be the exclusive mechanism for
resolving disputesb arising under this Settlemght Agreement. The Parties shall attempt to
resolve any disagreements concerning this Settlement Agreement expeditiously and
infornially. In accordance with Paragraph 43b.(v.) of this Settlement Agreement, thé
appropriate Tribal Government shall provide written response to Respondent’s diéputes
about Tribal Response Costs, and Respondent aﬂd the appropriate Tribal Government

~will engagé in negotiations to resolve disputes in accordance with Paragraph 45. below.
EPA will be the final decision maker pursuant to Paragrapﬁ 46 below.

- XXIIL. CONTRIBUTION

Paragraphs 72, 73, and 74 are amended to read as follows:
72. (a) The Parties agree that this Settlement Agreefnent constitutes an administrative
settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and that
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Respondent is entitled, és of the Effective Date, to protection from contribution actions or claims
as provided by S_ectioné 113(f)(2)‘and 122(h)(4) of CERCLA, 42 U.S.C. §§ 9613(f)(2) and
9622(h)(4), Afor “matters addressed’; in this Settlement Agreement. The “matters addressed” in this
Settlement Agreement are the Work and Future; Response Costs and Tribal Response Costs paid
hereunder related to the Terminal 4 Removal Action Area only. Nothing in this .Settlement
Agreement precludes the United States, Tribal Governments or Respondent from asserting any
claims, cauées of action, or demands against any persons nét parties to this Settlement Agreement
* for indemnification, éontribution, or cost recovery. Nothing herein diminishes the right of the
United States or Tribal Governments, pursuant to Section 113(f)}(2) and (3) of CERCLA, 42 U.S.C.
§ 9613(2)-(3), to pursue any such persons to obtain additional fésponsé costs or response aétion
and to enter info settlements that give rise to c'ontribution protec_tion pursuant to Section 113(f)(2).
tb) The Parties agree that this Settlement Agreement constitutes an administrativé

‘settl'e'men_t for purposes of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B), pﬁrsuant
to which Respondent has, as of the Effective Date, resolved its liability to the United States énd to
the Tribal Governments for the matters addressed in this Settlement Agreement, subjecf to the
rights retained and dispute resolution provisions outlined herein.

73. Respondent agrees that with respect tQ any s_ui.t or claim for contribution brought by it
for matters related to this Setﬂement Agreement, it will notify EPA and the Tribal Governments in
wﬁting no later than 60 days prior to the initiation of such suit or claim. Respondent further agrees
thaf with respect to any suit or bclaim for contribution brought against them for matters related to
this Settlement Agreerﬁent, it will notify EPA and the Tribal Governments in writing within 10
day.s of service of the complajnt' on it. In addition, Respondent shall notify' EPA and the Tﬁba}
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Governments within 10 days of. service or receipt of any Motion for Summary Judgment and
within 10 days of receibt of any order from a court setting a case for trial. vUpon receipt of notice
from Respondent, the Tribal Gove;mments have indicated that they will reasonably cooperate with
Responderft’s contribution actions, so long as it is at ho cost to the Tribes, is not adversé to other
Tribal positions and does not infringe upon Tribal sovereignty.

74. In any subsequent administrative or judicial proéeeding initiated B’y the United States
or the Tribal Govemmeﬁts for injunctive relief, recovery of response costs, or other appropriate
relief relating to the Terminal 4 Removal Action Aréa, Respondent shall not assert, and may not
maintain, any defense 6r claim based upon the principles of waiver, res judicaté, collateral |

- estoppel, issue preclusion, claim-splitting, or other defenses based upon any contention that the
claims raised by the United States or the Trvi.bal Governments in the subsequent proceeding were
. or shbuld ha\)e been addressed in this Settlement Agreement; provided, however, that nothing in
“this Paragraph affects the enforcea-b.ility of fhe covenants not to sue set forth in this_Settlerhent
Ag_reement.

XXIX. SEVERABILITY/INTEGRATION/APPENDICES

Paragraph 89 is amended to add an Appendix to the to the Consent Settlement Agreement:

c. Appendix C: T-4 Billing Documentation Categories

XXXI. NOTICES AND SUBMISSIONS

Paragraph 91. is amended and now includes the following updated list of agency and Tribal
‘Government contacts and addresses:

b. Three (3) copies of documents fo be submitted to EPA shall be forwarded to:
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Sean Sheldrake

U.S. Environmental Protection Agency
1200 Sixth Avenue, ECL-111

Seattle, Washington 98101

Respondent shall also submit such documents in electronic form to

sheldrake.sean @epa.gov or via CD-ROM.

A c. One (1) hardcopy of documents or electronic file shall be submitted to
DEQ: ' '

James M Anderson

DEQ Northwest Region

2020 SW Fourth Ave, Suite 400
Portland, Oregon 97201
anderson.jim@deq.state.or.us

d. One (1) hardcopy of documents or electronic file shall be submitted to
Oregon Department of Fish & Wildlife: g

Rick Kepler .

Oregon Department of Fish & Wildlife
2501 SW First Avenue

Portland, Oregon 97207
rick.j.kepler@state.or.us

: ' e. One (1) hardcopy of documents or electronic file shall be submitted to
NOAA: : '

Rob Neely

Coastal Resources Coordination
c/o EPA Region 10

1200 Sixth Avenue (MS ECL-117)
Seattle, WA 98101
neely.rob@epg.gov

Dr. Nancy Munn

NOAA Fisheries

525 NE Oregon Street, Suite 500
13 '




Portland, Oregon 97232-2737
nancy.munn@noaa.gov

f. One (1) hardcopy of documents or electronic file shall be submitted to
USFW:

Jeremy Buck

US Fish & Wildlife

2600 SE 98th Avenue, Suite 100
Portland, Oregon 97266
jeremy_buck@rl.fws.gov

Kemper McMaster, State Supervisor
U.S. Fish and Wildlife Service
Oregon Fish and Wildlife Office .
2600 SE 98th Ave., Suite 100
Portland, Oregon 97266
Kemper_McMaster@fws.gov

g One (1) hardcopy of documents or electronic file shall be submitted to
U.S. Department of Interior:

Preston Sleeger

Regional Environmental Officer
Pacific Northwest Region .
500 NE Multnomah St., Suite 356
Portland, Oregon 97232
reopn@mindspring.com

h. One (1) hardcopy of documents or electronic file shall be submitted to
Confederated Tribes of the Warm Springs Reservation of Oregon:

Brian Cunninghame

(b) (6)

Hood River, Oregon 97031
(b) (6)

i. One (1) hardcopy of documents or electronic file shall be submitted to
Confederated Tribes and Bands of the Yakama Nation:

Paul Ward

Yakama Nation

Fisheries Management Program
P.O. Box 151

4690 SR 22

Toppenish, Washington 98948
pward @ yakama.com
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One (1) hardcopy of documents or electronic file shall be submitted to
Confederated Tribes of the Grand Ronde Community of Oregon:

Jeff Baker

Confederated Tribes of the

Grand Ronde Community of Oregon
47010 SW Hebo Road

Grand Ronde, Oregon 97347
Jeff.baker@grandronde.org

k. One (1) hardcopy of documents or electronic file shall be submitted to
Confederated Tribes of the Siletz Indians:

Tom Downey
Environmental Specialist
Confederated Tribes of the Siletz Indians
P.O. Box 549 _
~Siletz, Oregon 97380
tomd @ctsi.nsn.us

1. . One (1) hardcopy of documents or electromc file shall be submitted to
Confederated Tribes of the Umatilla Indian Reservation:

Audie Huber '

Confederated Tribes of the Umatilla Indian Reservation
Department of Natural Resources

73239 Confederated Way

Pendleton, Oregon 97801

audiehuber@ctuir.com

‘ m."  One (1) hardcopy of documents or electronic file shall be submitted to Nez
Perce Tribe: '

Erin Madden

"Attorney at Law
917 SW Oak, Suite 414
Portland, OR 97205

;1. One (1) hardcopy of documents or electronic file shall be submitted to
Environment International Ltd.:

Jean Lee, PE .

Environment International Ltd.
5505 34" Avenue, N.E.
Seattle, Washington 98105
Jean.lee@envintl.com
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ADMINISTRATIVE SETTLEMENT AGREEMENT AND ORDER ON CONSENT,
DOCKET NO. CERCLA 10-2004-0009 AMENDMENT NO. 1 IS APPROVED AND
ORDERED

Issued this _ 774 day of hﬁfé,._‘,@ 2005
BY: S Famagste .

V(S'ylvia Kawabata, Manager
Site Assessment and Environmental Cleanup Unit #2

For purposes of making the relevant findings and conclusions of law contained in the
October 2, 2003 Settlement Agreement to issue an order under Section 311(e) of the
Clean Water Agt:

BY: ./A/ £ :
Michael A. hussell, Director
Office of Compliance and Enforcement

RESPONDENT hereby consents to the issuance of this Amended Administrative
Settlement Agreement and Order on Consent, and agrees to abide by each and every
provision to Administrative Order on Consent, Docket No. CERCLA 10-2004-0009, as
amended herein.

For ondent qut of Portland

DATE OF EXECUTION: ‘f,/ ¥, / Poos
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Attachment 1

Tribal Cost Documentation Template



Summary of Arkema Removal Action Costs Incurred for FY__ for

the Tribes

Tribe o A

Nez Perce
Siletz
Umatilla

‘Grand Ronde

Warm Springs

Yakama

Tribal Total Costs

Shared Consultant Total Costs $0.00

Overall Total Costs $0.00

Amount Budgeted $0.00

;7 'E,‘u,ﬁds to be rolled over to F,Y___f ’ -~ $0.00




Summary Chart of Arkema Removal Action Cost Documentation for FY__ for the Six Tribes

i G L e g i o _Month T Vol s i o
Tribe . _Staff:‘_: : S % Octt Nov “'Dec » Jan  Feb- Mar -Apr ~iMay ~-Juni-. Jal* - JAug s Sepi Time. Rate; Xl s
]
Grand Ronde |EMPloyee - hrs. 0.00 | 0.00 | 0.00 | 0.00 [ 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 | 000 | 0.00 X $0.00
Employee Expenses ($)| 0.00 | 0.00 { 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 | 0.00 N/A N/A $0.00
.z Tribetotal:ls: =i - .$0.00
Nez Perce Employee - hrs. 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 | 0.00 | 0.00 X $0.00
Employee Expenses ($)| 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 | 0.00 NA | NA .$0.00
% Tribetotal: - $0.00
Silotz Employee - hrs. 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 | 0.00 | 0.00 X $0.00
Employee Expenses ($)| 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 | 0.00 NA | NA | $0.00
U Tribeitotal: | T 480,00
Umatilla. Employee - hrs, 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 ! 0.00 | 0.00 | 0.00 0.00 0.00 0.00 0.00 X $0.00
Employee Expenses ($){ 0.00 | 0.00 | 0.00 | 0.00 | 0.00 { 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 | 0.00 N/A N/A $0.00
[ Tribetotal: [k e o 130,00
Warm Springs Employee - hrs. 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 | 0.00 | 0.00 X
Expenses ($)| 0.00 | 0.00 | 0.00 { 0.00 { 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.00 | 0.00 N/A N/A
DEDE I, PEDAYTY oy
- Tribetotal: - -
Yakéma Employee - hrs. 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 0.60 0.00 0.00 0.00 0.00 X
Expenses ($)| 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 0.00 | 000 | 000 | NA | NA |
" Tribetotal: | "
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FY__ Arkema Removal Action Tribal Expense Report

Employee A

Date(s) Amount Description

October $0.00 Mileage, Parking, Per Diem

November $0.00 Mileage, Parking, Per Diem

December $0.00 Mileage, Parking, Per Diem

ANANANNANANNANNNANNNNNNANANNNNAANNNANNANNANANNAAANNNANANAANANANAANNNANAN

September $0.00 Mileage, Parking, Per Diem
Total $0.00

Employee B

Date(s) Amount Description

October : $0.00 Mileage, Parking, Per Diem

November $0.00 Mileage, Parking, Per Diem

December $0.00 Mileage, Parking, Per Diem

ANNANANNNANNANNANNANNNNNNNNANNNNANANNANNANNANANNANNNNAANNNANNANANNNNNAN

September $0.00 Mileage, Parking, Per Diem
Total $0.00

Tribe Total $0.00




Environment International Ltd.
5505 34th Avenue NE
Seattle, WA 98105

BILL TO:

INVOICE

DATE

INVOICE #

Contract Number

Expenses

ITEM DESCRIPTION QUANTITY RATE AMOUNT
Employee |Consulting Services (Detail Attached) X X $0.00
Copying X X $0.00

Detail Attached X X $0.00




Time by JOB DETAIL
XXXXX XX, XXXX through XXXXX XX, XXXX {dates}

Date Name Duration Class
ArkemalAtofina

Engineering Evaluation/Cost Analysis Work Plan

Sr. Associate

XX/XXIXXXX Employee A 0.00 Calls/Mtgs Arkema
XX/XXXXXX Employee B 0.00 Calls/Mtgs Partner
XX/XXIXXXX Employee C 0.00 Calls/Mtgs Tribal
Total Sr. Associate 0.00

Analyst .

XX/XXIXXXX Employee A 0.00 Doc Prep

XX/XXIXXXX Employee B 0.00 Doc/data review
XX/XX/XXXX Employee C 0.00 Doc/Logistical Mngmt
Total Analyst "~ 0.00

Removal Action Area Characterization Report(s)

Sr. Associate

XXIXXIXXXX Employee A 0.00 Meeting
XX/XXIXXXX Employee B 0.00 Planning/Analysis
XX/XXIXXXX Employee C 0.00 T/IC

Total Sr. Associate 0.00

Analyst

XX XXSXXXX Employee A 0.00 Calls/Mtgs Arkema
XX/XXIXXXX Employee B 0.00 Calls/Mtgs Partner
XX/XXIRXXX Employee C 0.00 Calls/Mtgs Tribal
Total Analyst 0.00

Total Arkema/Atofina: 0.00

TOTAL 0.00
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Shared Consultant FY__ Arkema Removal Action

Expenses

Expense Reports

Employee 1 $0.00
Employee 2 $0.00
Employee 3 $0.00
Subtotal $0.00
Hotel $0.00
Subtotal $0.00
Cab $0.00
Tribal Working Lunch $0.00
Phone $0.00
Shipping $0.00
Subtotal $0.00

Total $0.00
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ENVIRONMENT INTERNATIONAL Ltd. EXPENSE REPORT

Name:
Destination/ Purpose ot Trip:

Travel Date(s) Totals Actg.
Lodging Location

Job Name

Expense Items
Lodging

. Meals - Employee

. Reimbursible Meals
Meals- Business

. Gratuities

. Fares, Tolls, Parking N
. Car Rental

. Communications
9. Oftice Supplies

10. Other Expense
11. Other Expense
12. Airline/Travel

13. Mileage:

14. U.S. Dollar
Equivalent Converted
TOTAL
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A|lala|alam|a | |a A B |a A IR |A
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-
-
-
-
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Business Meal Description
Date Restaurant Location Name(s) of Guests Title(s) Company Business Purpose

Remarks (explain amounts included in 10&11)
Photocopies of doctunents

Employee Signature: Date

Approving Authority:




RECEIVED o RECEIVED
03 OCT 2! PH 2:28 . SEP 2 9 2003

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION X
IN THE MATTER OF: ) ADMINISTRATIVE ORDER ON'
' 4 3 , ). CONSENT FOR REMOVAL ACTION
Portland Harbor Superfund Site, - ) _ o -
Terminal 4 ) "U.S. EPA Region X
Removal Action Area ) CERCLA Docket No. CERCLA 10-2004-~0009
Portland, Oregon ' ) ‘ ' -
' , o ) Proceeding Under Sections 104, 106(a), 107 .
PORT OF PORTLAND ) and 122 of the Comprehensive
- ) Environmental Response, Compensatxon,
Respondent. ) and Liability Act, as amended, 42 U.S.C.
: ) §§ 9604, 9606(a), 9607 and 9622. ‘
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I. JURISDICTION AND GENERAL PROVISIONS
1. This Administrative Order on Consent (Order) is entered into voluntarily by the
United jStat’es Environmental Protection Agency, Region X (EPA) and the Port of Portland (Port)

(Respondent). This Order provides for the performance of a non-time-critical removal action by

Resporident at the Terminal 4 Removal Action Area (defined below) within the Portland Harbor
Superfund Site (Site) located in Portland, Oregon, and the reimbufsement of response costs
incurred by the United States at or in connection with such action.

2. This Order is issued under the authority vested in the President of the United Statés by
Sectioq_s 104, 106(a), 107 and 122 of the Cofnprehensive Environmental Response,
Compeilsation, and Liability Act of 1980, as amended, (CERCLA), 42 U.S.C. §§ 9604, 9606(a),‘
9607 and 9622, Section 311(e) of the Federal Water Pollution Control Act, as amended (CWK}:
33 U.S.C. § 1321(e), and the Oil Pollution Act of 1990, as amended (OPA), 33 U.S.C. § 2701 etjﬁ
seq.. |

3. EPA has notified the State of Oregon Department of Environmental Quality (DEQ) of
this action pursuant to Section 106(a) of CERCLA, 42 U.S.C. § 9606(a).

4. EPA and Respondent recognize that this Order has been negotiated in good faith and
that the actions undertaken by Respondent in accordance with this Order do not conétitute an
admission of any liability. Respondent does not admit, and retains the right to controvert in any
subsequent proceedings other than proceedings to implement or enforce this Order, the validity

of the findings of facts, conclusions of law, and determinations in Sections IV and V of this
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Order. Respondent agrees £o cgmply with and be Bound by the terms of this Order and further
agrees that it will not contest the basis or validity of this Order or its terms. Respondent agrees to
undertake all actions required by this Order, including any modifications thereto, and consents to
and will not contest EPA’s authority to issue or to enforce this Order.

5. The Confederated Tribes and Bands of the Yakama Nation; The Confederated Tribes
of the Grand Ronde Community of Oregon; The Confederated Tribes of Siletz Indians; The
Confederated Tribes of the Umatilla Indian Reservation; The Confederated Tribes of the Waflm
Springs Reservation of Oregon; foe Nez Perce Tribe (the Tribal Govemments) have treaty-
reserved rights and resources and other rights, interests, or resources in the Site. The National
Oceanic and Atmdspheric Administration; The United States Department of the Interior and the
Oregon Deéartment of Fish & Wildlife and the Tribal Governments are designated Natural
Resource Trustees overseeing the assessment of natural resource damages at the Site. To the
extent practicable, and if consistent with the objectives of the renioval action, the Work under
this Ordér will be conducted so as to be coor&inated with any natural resource damage
assessment and restoration of the Site. The Tribal Governments and the federal and state Natural
Resource’ Trustees will be provided an opportunity to review and comment on plans, reports, and
other deliverables submitted by Respondent to EPA under this Ordér.

6. EPA and DEQ have entered into a Memorandum of Understanding for the Site (MOU)
under which EPA and DEQ have agreed to share responsibility for investigation and cleanup of
the Site. DEQ is the lead agency for conducting upland work necessary for source control, and

EPA is the Support Agency for that work. EPA is lead agency for conducting in-water work,
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including coordination of EPA’s lead work with DEQ’s source identification and source corntrol
activ.ities. DEQ is the Support Agency for EP‘A’S in-water work. DEQ will be provided an
opportunity to review and comment on plané, reports, and other deliverables that- Respondent
submits to EPA under this Order. As leaid agency, EPA will deteﬁnine when sources have been
‘controlled sufficiently for the selected rerﬁqval action to be implemented under this Order.

7. To the extent practicable and consistent with the objectives of this removal action, the
Work under this Order will be coordinated with work implemented under the Administrative
.Order‘ on Consent fqr Remedial Investigation and Feasibility Study of the Site, d.ated September
28,2001, Docket No. CERCLA-10-2001-0240. |

II. PARTIES BOUND

8. This Order applies to and is binding upon EPA and upon Respondent and its’
succéssors and assigns. Aﬁy change in ownership or status of Respondent including, but not
limited to, any transfer of assets or real or-personal property shall not alter such Respoﬁdent’s '
responsibilities under this Order. -

: 9 Respondent shall ensure that its contractors, sgbcontractors, and representatives
performing Wérk un(ier this Order receive a copy of this Order within 14 days from the Effective
Date or within 7 days of their contract to work on the project, and that they comply with this |

Order. Respondent shall be responsible for any noncompliance with this Order.

I1I1. DEFINITIONS

10. Unless otherwise expressly provided herein, terms used in this Order which are
defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning
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assigneci to them in CERCLA or in such regulations. Whenever terms listed below are used in
this Order or in the appendices attached hereto and incorporated hereunder, the following
definitions shall apply:

a. “CERCLA?” shall mean the Compfehensi_ve Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, ef seq.‘,

b. “Day” shall mean a calendar day. In computing any periqd of time under this
Order, where the last day wouid fall on a Saturday, Sunday, or Federal holiday, the period shall
run until the close of business of the next working day. | |

c. “DEQ” or “State” shall mean the State of Oregon Department of
Environmental Quality and any successor departments or agencies thereof.

'd. “Effective Date” shall be the effective date of this Order as provided in Section

e. “Engineering Evaluation/Cost Analysis” (EE/CA) shall have the definition and

attributes described in the NCP, as may be modified by this Order.

f. “EPA” shall mean the Unitéd States Environmental Profcction Agency and any
successor departments or agencies of the United States. | |

g. “Future Response Costs” shall mean all costs, including, but not limited to,
dire(;t and indirect costs, t_l;lat the United States has incurred in scoping, planning, developing and
negotiating this Order, in reviewing or.developing plans, reports and lother items pursuant to this
Order, vérifying the Work, coordinating with DEQ, the Tribes, and Natural Resour(;e Trustees
;egardin'g the removal action, or otherwise implementing, overseeing, or enforcing this Order,
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including but not limited to, payroll costs,- contractor c.osts, travel costs,‘ laboratory costs, costs
~ incurred by EPA associated with EPA’s preparation of any E'PA‘decrsi‘on docurnents (including |
~any Action Memoranda or EE/CA appr‘oval n-remo),vthe ‘costs incurred pursuant to Paragraph 27,
(costs and attorneys fees and any‘monies paid to s.ecure‘ access, ‘inc-luding‘the amount of _| ust |
compensation), Paragraph 37 (emergency response), and Paragraph 65. (work. takeover),' aswell B
as any other enforcernent activities related to the Terrninal 4 Removal Action Area undertaken_ by
EPA. Future Response Costs shall not mclude the costs of data gathered by EPA that is not
‘related to this Order | H
h. -“Interest” shall mean interest at the rate speciﬁed for interest on investments of
~ the EPA Hazardous Substance Superfund establlshed by 26 U S C. § 9507, compounded
annually on October 1 of each year in accordance w1th 42 U.S. C. § 9607(a) The apphcable rate
of i _1nterest shall be the rate in effect at the time the rnterest accrues. The rate of interest is subJect
to change on October 1..of each year. | | |
‘ i “Natlonal Contmgency Plan” or “NCP” shall mean the Natronal Oil and .
Hazardous Substances Pollution Contlngency Plan promulgated pursuant to Section 105 of
CERCLA 42US. C § 9605 codified at 40 C.F.R. Part 300 and any amendments thereto.
] “Order” Sha]l mean this Admmlstratlve Order on Consent and all appendices
: attached hereto (listed in,Section XXIX)‘. In the event of conflict between this Order and any
appendlx, this Order shall control | : o » R o s -
| k. “Paragraph shall mean a portron of this Order 1dent1ﬁed by an Arabic
- numeral. |
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.. “Parties” shall moari EPA and Respondent. - .
m. “RCRA” shall mean the Solid Waste Disposal Act, as amehded, 42 U.S.C. §§ |
6901, et seq. (also known as the Resource Conservation and Recovery Act).

n. “Section” shall mean a portion of this Order identified by 2 Roman numeral.

)

0. ".‘Site” shall mean fho Portland Ha_iroor 'S:uperfund S’ité, in Portland, Multnoma}i -
Couniy,Oreg_on, listed on ihe National Priorities List (NPL) on Decé_m‘ber 1, 2600. 65 Fed. Reg.
75179-01. The Site consists of the areal extent of contamination, including :a]l suitoblé areas in
proximity to ihe contaminafion nooessary foi implementation of resbohso action, at, from ond to
thé Portiand Harbor Superfund Site ASsessnient Area. from gpor‘oximately River Mile 3.5 to
Ri\ier Mile 9.2(Assessment _Afoa), including oplonds' portions of the Site that contain somcoo of
~ contamination to the sediments at, oh--or Within _the Wiliamette River. T_he boundarios of the Site -
-will'bo initially deierr‘nined ilpon issuance ofa Record of Dccision for the Portlami Hari)or '- -
Superfund Site. | ' |
| p. “Statement of 'Woik” or “SOW’; shall mean the statement of Woik for
implementationiof th.e removal action, as set forth in Appéndi)i A to Vthi‘s Order, and any.
. modiﬁcations made thereto in acoordance with this Oider.
ql “Terminal 4 4Re.mova1'Action Aiea" or “Reinovalv Ac’tion Area” shall mean
that portion of t}ie Site.adjalcc‘nt to and V\;ithin the Po.rtiof Pdrtlaod’s Términal 4 at 11040 North
L’ombard, Portland, Multnoriiah County, Oregori: 'extendirig vJesi from the ordingry hi gh water
line on tho nonhoast bank of the lower Willamette River to the edge of the navigation channel,

and extending south from ihc downstream end of Berth 414 to the downstream end of Berth 401,
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including Slip 1, Slip 3, and Wheeler Bay, that is depicted gene‘rvally on the map attached as :

~ Appendix A.

t “Waste Material” shall mean 1) any “hazardous substanc'e” under Section” -
101(14) of CERCLA 42 U.S.C. § 9601 (14)' 2) any pollutant or contaminant under Section

101(33) of CERCLA 42US.C. § 9601(33) 3) any “solid waste” under Sectlon 1004(27) of

: RCRA 42 U.S. C § 6903(27) and 4) any “hazardous substance” under ORS 465. 200 et seq..

s.. “Work” shall mean all act1v1t1es Respondent is requlred to perform under this

 Order.

IV. FINDINGS OF FACT

C 1L EPA tlnds the folloWing facts which Respondent neither admits nor denies: o
a. The Poft'of Poftland,- a 'p'or.t district of the State of Oregon, owns the Tenninal
4 uplands located between River'Miles‘ 41 and 4.5 on the Lower_ Willamette River. The Port
also owns a portion of the submersible and submefged lands in Slips 1‘ and 3 located within the

Removal Action Area, as deplcted on Appendlx A. The remainder of submer31ble or submerged

land is- owned by the State of Oregon Department of State Lands (“DSL”) also as deplcted on

~ Appendix A. Termmal 4is an operatmg marine fac1l1ty that mcludes a varlety of tenant

_operatlons, including importation of automobiles, exportatlon of soda ash, 1mport and export of . |

' dry and liquid bulk cargo, including vegetable oil and mo]aéses, associated rail inter-modal

' ‘-facilities, and associated petroleum product storage facilities. Historically, Slip 3 has been used

for loading and unloading dry and liquid bulk’_cargo such as Bunker C, diesel, neneil'pitch and
metal ores. Historically, Slip 1 has been used for bulk and break-bulk cargo loading and -
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: urﬂqading }operatio.nsv handling liquid fertilizer, lead and zinc concentrates, curéd meats,
lagricUltur’al préducé, ﬂqur, végetable oils, rholaéscs, tallow, éaustic sbda, and a variety of géneral
. caféoés.' | | | -

. b Hazardous substances fouhd in the Rcmbyél Action Area to date include, but niay not
be linﬁted to, .polyarp;natic hydrocarbons:t.PlA.I-Is)., métals (inéfbu_ry, cadmiﬁm, chromil;ml, leéd,
aﬁd iinc), ‘pésti_cidés and pplychidﬁnétgd biphenylé (PCB;). PAHs in surface sedimgnts exceed
Lower Columbia Ri\_/er Manégemeni Area Maximuﬁi Levelv(M.L) values, which are the lgast |
conservative biologicél adverée effects threshold values. When comp_ared fd-théir respective ML '
.V_a'll'le-s, total low moiecular wéight PAHS (LPAHs) were found to exceed it up toa lfactor of 4 and
total hi'g‘h r;iolecular .§véight PAHg (HPAHS) éiceeded that value as much as a factor of 11.

, Wheh compared to Q_thcr es'tablished'biological advérée effects threshold valﬁes, PAHs and
‘metals in the Removal_ Action Area shéw sig11iﬁqéntly highei' potential adverse effects. |
é. Sources of réleaseé of hazardq_us substancgs,'pollutants or contaminants into the
Terminal 4 Removal Aétion‘ Area include, but are not limitgd to: pencil pitch handling -
procedures and spills, petroleum handiing and .storage, con't.aininat.ed groundwater SCéps from |
.petroleuni spills and an abandoned pipeline; metal ores spilling‘from_ bulk ﬁandling practices; and
storm wéter rﬁnofﬁ | Contaminated sediment also may have migrated to the Retﬁovél Action Area
from othér areas of the Willamette Ri;ler; | |
| V. CONCLUSIONS OF LAW AND DETERMINATIONS
12. Based on the; Findings of Fact set forth above EPA has determined that:
a. The Termipal 4.Remova1. Action Areaisa “facility” as defined by Section
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10.1 (9)' of CERCLA 42 U.Sl.C.;§ 9601(9), and includes onshore faeililti.es; offshore facilities, and
| inland waters of the Umted States and nav1gable waters as defined in Sectlon 31 l(a)(lO) (1 1)
and (16) ofthe CWA 33US.C. § l321(a) and Sect1ons 1001(24) and (21) ofOPA 33U.S. C. §

- -2701(24) and (21)
b. Wastes and constltuents found at or adjacent to the Termmal 4. Removal
: .Actlon Area, as 1dent1ﬁed in the F1nd1ngs of F act above, are “hazardous substances as deﬁned
} by Section 101(14) of CERCLA, 42 US.C. § 9601(14) or constrtute “any pollutant or
| contaminant” whrch may present an 1mm1nent and substantlal danger to the publlc health or
welfare under Sectlon 104(a)(1) of CERCLA, 42US.C. § 9604(a)(l). Some of the PAH at the N
Removal Action Area, as identiﬁed in the Fihdings of Fact, are from discharges of oil, as- defined
in Section 31 l(a)(l) and (2) of CWA, 33 U. S C. § 132l(a)(1) and (2) and Sectlon 1001(23) and
(7) ofOPA 33 U S. C § 2701(23) and (7)

c. Respondent isa “person as deﬁned by Section 101(21) of CERCLA 42
US.C. § 9601(21) and/or Sectlon 31 l(a)(7) of CWA 33U.S.C. § 1321(a)(7) and Section
1 1001(27) ofOPA 33 U.S. C § 2701(27)
- d. Respondent isa responsil)le vparty under Section Il 07(a)‘of CEYRCLA"', 42US.C.
. §. 9607(a), and is -liable ‘for performanc‘e of r.esponse action an_d for response costs' incurred and to
be incurred for the Terminal 4 Removlal Action Area.‘ Respondent is an “owner’; and/or
} | operator” of the Termmal 4 Removal Actlon Area as deﬁned by Section lOl (20) of CERCLA
42US.C.§ 9601(20), and w1th1n the meamng of Sectlon lO7(a)(1) of CERCLA,42US.C.§
- 9607(a)(1); and/or arranged for dlsposal or treatment, or arranged with a transp_orter for transport ‘
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for disposal or treatment of hazardous substances at the facility, within‘ the meaning of Section
107(a)(3) of CERCLA 42 U.S. C § 9607(a)(3)

| e. The conditions descnbed in the Fmdmgs of Fact abcve constrtute an actual or
: .threatened “release” of a hazardous substance from the fac111ty as defined by Section 101(22) of _
CERCLA, 42 US.C. § 9601(22) The presence of actual or threatened dlscharges of 011 at the
facrhty from vessels and/or facrhtles in v1olat10n of Sectron 31 l(b) of CWA 33 U S. C §
1321(b) may be an 1mmment and substantial threat to the pubhc health or welfare of the Umted
States mcludlng fish, shellﬁsh wrldhfe pubhc and private property, shorelmes beaches habitat,
and/cr other living and ncnllvmg natural resources under the jurisdiction or control of the United
States. | | |

f. The rernoval acticn‘ recjuired by this Order is necessary -to._prote.ct’the public‘
health,' welfare, or the env_ironment an.d, if carried .ou‘t in compliance with the terms of this Order;
wil] l)e considered consistent With the NCP, as proyided in Section 300.700(c)(3)(ii) of the NCP. _

g A p_lann‘ingv period of at least six rncnths exists befcre field activities beyond.
sampling and related s‘copi‘ng actlvities required by this Order must be initiated.

| | VI. ORDER

Based upon the fcregoing Findings' cf Fact, Conclusions of Law, Determinations,
and the Adrninistratiue Record for the Portland Harbor Superfund Sité, including the Terminal 4
Rernoval Area, it is he‘reby Ordered and Agreed that Respondent shall comply with all protfisions
of this Order, lncluding, but not limited to, all appendices to this Order.and all documents
inCorporated by referen'ce into this Order.
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VIIt DESIGNATION OF CONTRACTOR, AND PROJECT COORDINATOR

13. Respondent shall retain one or mOre' contractors or qualiﬁed employees to, perform

the Work and shall notify EPA of the name(s) and quahﬁcations of such contractor(s) and/or

- employee(s) within 10 days of the Effective Date Respondent shall also notify EPA in writing

_ of the name(s) and quahﬁcation(s) of any other contractor(s) or subcontractor(s) or employees
retamed to perform the Work at least 7 days prior to that contractor s or subcontractor S |
. é-ommencement of such Work. EPA_ retains the right to disapproVe of any or all of the
contractors and/or suhcontractors or employees retained by Respondent to perform the Work. If
EPA disapproves of a‘selected.contractor or employee, Respondent shail retain a dift’erent
_ contractor or ernployee and shall notify ERA of that contractor’s or ernploi'ee’s name and
"qualiﬁcations within 10 days of EPAs disapproyal. : | ”
14. Respondent designates' Anne Sttmrriers as its Project CoOrdinator'. Respondent’s
Project Coord/inator shallibe responsible' for the administration ot' all “actions by Responde_nt |
required by this Order To the greatest extent possible, the i’roject Coordinator shall be pr'esent |
or readily available during field Work Respondent must notrfy EPA 1f 1t plans to change its |
Project Coordinator and must provrde EPA wrth the new PrOJect Coordinator S name, address
telephone nurnber, and qualiﬁcatlons. EPA retains the right to disapprove of the desi gnated
. Project Coo_rdinator. If IdPA disapproves of the dcsignated Proj ect Coordina_tor, Respondent |
shali retain a different Project Coordinator and shall noti fy EPA of that ‘p.erson’s name, address,
" telephone number, and qualifications Within 7 dayS'folloWing EPA’s disapproval. Receipt by

Respondent’s 'Proj ect Coordinator of any notice or communication from EPA reIating to this
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Order shall COnstitute receipt by Respondent T
15, EPA des1gnates Sean Sheldrake of the Ofﬁce of Env1ronment Cleanup (ECL)

'Reg1on X as its PI‘O_]CCt Coordlnator Except as otherw1se provrded in this Order Respondent

-~

o shall dlrect all subm1ss10ns requlred by th1s Order to the EPA PI‘O_] ect Coordinator at 1200 erth

Avenue M/S ECL—l ll Seattle WA 98101 and When p0551b1e via emall to

: sheldrake sean@epa gov |

.o
~

- 16.- EPA and Respondent shall each have the nght subJ ect to Paragraph 14, to change

-

their respectrve desrgnated PI‘OJ ect Coordlnator Respondent shall notlfy EPA 7 days before such a
a change i Is made The 1n1t1al notlﬁcatlon may be made orally, but shall be promptly followed by

s

a written notice.

S VIIL WORK TO BE PERFORMED '

17 Respondent shall perform at a minimum, all actions necessary to 1mp1ement the
Statement of Work (SOW) whlch is attached as Appendlx B.

18, The EPA Gu1dance on Conductlng Non-TIme-Cntlcal Removal Actions under
Superfund (OSWER Drrectlve 93 60. 0 32) and any additional relevant gurdance shall be followed :
in 1mplement1ng the SOW |

19, The primary Ob_] ective of thi‘s removal action 1s to signiﬁcantly reduCe the potentlal '
risk to human h‘ealth.and the environment resultiné'fro‘m potentlal exposure to ha_zardous
.substance_s, pollutants or.contaminan_ts and to ‘remove”the discharge of oil or to mitlgate or

prevent the threat of a discharge of oil from the Terminal 4 Removal Action Area.
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| 20 -For all Work, EPA may approve, disapprove,‘ r_equire revisions to, or mo.dify a |
deliverable in Whole or in part. If EPA requires‘revisio'ns Respondent shall submit: a reviséd
dehverable w1th1n 30 days of recelpt of EPA s notlﬁcatlon of the requ1red revlslons unless
| otherw1se noted in the SOW Respondent shall 1mplement the Work as‘ approved in wrltmg by
| EPA n accordance w1th the schedule approved by EPA. Once approved or approved w1th
modlﬁcatlons the Work and. the schedule and any subsequent mod1ﬁcat1ons shall be
1ncorporat€d 1nto and become fully enforceable under thrs.Order. |
| 21. Respondent shall not commence any Work except in conformanCe with-the terms of | |
' thi‘s YC‘)rder.k Respondent shall n:ot'commence im'plementation:of .the Work developed hereunder.
until aﬁer receiving written EPA approval pursuan_t to this‘Sectio’n.k | |
. 22. Quality‘ Assurance and Sampling. N '
l: a. All sampling and analyses perforrned pursuant to this Order shall eon_form to
EPA d1rect1on approval and guldance regardmg samphng, quahty assurance/quallty control

'(“QA/QC”) data val1dat10n ‘and cham of custody procedures Respondent shall ensure that the

. 'laboratory used to perform the analyses part1c1pates ina QA/QC program that comphes with the

'appropnate EPA guidance. Respondent shall follow as appropnate “Quality Assurance/Quahty

Control Guldance for Removal Act1v1t1es Samphng QA/QC Plan and Data Vahdatlon

' V.Procedures” (OSWER D1rect1ve No. 9360 4 01 ApI‘ll 1, 1990) as gurdance for QA/QC and _

samphng Respondent shall only use laboratorles that have a documented Quahty System that

: comphes w1th ANSI/ASQC E-4 1994, “Specrﬁcatlons and Guldehnes for Quallty Systems for .
| Env1ronmentalData Collect‘ron and Env1ronmental Technolo gy Programs”_(Amencan_Natronal
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_ A'Standard J anuary 5, 1995) and “EPA Requlrements for Quahty Management Plans (QA/R -2)
(EPA/240/N 01/002 March 2001) 7 or equ1valent documentatron as determmed by EPA EPA
| may cons1der laboratones accred1ted under the Nat10na1 Env1ronmental Laboratory Accredrtatron |
Program (“NELAP”) as meetlng the Quahty System requ1rements | | | |
b. Upon request by EPA Respondent shall have such a laboratory analyze : H
| samples submitted by EPA for QA momtormg Respondent shall provide to EPA the QA/QC
:-procedures followed by all samphng teams a_nd,laborato__nes performmg data collectlon _and/or'
' analysis. | . |
c. Upon request by EPA Respondent shall allow EPA or 1ts authorlzed
representatrves to take spht and/or duphcate samples Respondent shall not1fy EPA not less than
20 days in advance of any sample collectlon act1v1ty, unless shorter notice is agreed to by EPA |
EPA shall have the nght to take any add1t1onal samples that EPA deems necessary Upon
request, EPA shall allow Respondent to.take spht or duplicate samples of any samples it takes as
part of lts oye_rsight of Respondentls Ilmplem'entation of the Work.. |
23. Rep orting. |
a. After the Effectwe Date and unt11 EPA prov1des a Notice of Completlon of
- Work pursuant to Sectlon XXVIH Respondent shall submit a written progress report to EPA
concerning actions undertaken pursuant to this Order On the l5th day of each month after the
Effective Date, unless otherwi_se directed in_writing by the EPA Proj ect Coordinator. These
- reports shall des'cribe all significant developments during the pr_eceding_period, lncluding the |
actions perforrn_ed'and any problems encountered, analytical‘data receiVedi during the repo_rting '
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period, and the devet.o'pments: anticipated during the 'ner(t reporting period, including a‘ schedule -
o_f :a.ctions to be performed, anticipated .p'rohlems,b and planned resolutions of past or anticipated
problems. EPA may require more freduent progr'ess r'epo_rtin_g during imp'lernentat‘ion of the__ '
r  removal ac_tion,_v as it'deterrn:ines_ neces‘sary u/hen approving Respondent;s desbign a_nd/or remoVal o
" action work plan. | e

' -vb‘ Resp’ondent‘ shall, at least 30 davys'prior to the 'sale’or,.lease o.f'aln.y interest in
real prope@ o\tvne_d or controlled by Respondent at the'Removal Action Ar'ea, giverrvrit.ten’notice
| to the transferee that the property 1s subj ec_t -to_th.is Order anvd written notice to EPA of the - |
,propos'ed sale or lease ’including the name and address of the transferee. Respondent .s‘hall. also
asa condltlon of the transfer redulre that the transferee and its successors comply with Sectlons ‘
X (Slte Access) and X (Access to Informatlon) of thls Order

24 Frnal Removal Completlon Report Wlthln 30 days aﬁer completlon of all Work

required by thls Order Respondent shall submlt for EPA review and approval a ﬁnal report : |

: sumntarrzmg the actlons taken to comply with this Order The final report shall conform ata
minimum, with the requlrements set forth n Sectlon 300. 165 of the NCP entitled “OSC Reports” |
and with “Superfund Rernoval Procedures: Rernoval Response Reportrng - POLREPS and OSC :
Reports” (OSWER O.irectiize No. 9_.360.3;.03,_June 1,1994).  The final report shall inciuaé a

: good faith estim'ate o_f t'otal co:sts ora staternent Aof actual costs incurred in complying'wrth the
Order, a iisting of tluantiti.es and types of Waste Materialsr'emov_ed off-S‘ite'orhandled on;Site, a
 discussion of rernoval and disposal options __considered for those materials, 2 listing of the
ultimate destina:tion'(s).ofﬂ those materials., a preSentation of the analytical results of all samp]ing |
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and analyses per'fqrrii_e:d,? and accénipariying appcndi’ces, soniainiilg all relevant (.'iocunientvation‘ '}
} _géneiated during th_e iéfnsvsl ac'tibn (_e... g, manifests, invoic‘es., bills, c_oniréicts, anii pérriiits)i The
' ﬁnal. ieppi‘i shall also insluds the ;foliOWing 'cell*ti.ﬁ.cation;signed by a person wh_é 's_up.ejrvi-se(.i‘or' , |
direi:ted -ﬂ'lé. prveparati.o,n_. of thst 'repéri: | . | |

; ‘.‘Under pen_alt_y of lai’&;, I certify tliat io_fhe best of m):/ kiiswledge, after appropriaité ' |
inquiries'of all .rel'qvant persons iiivolved m the::prvep_aratibn of th_e reporf, the infonnatisri _
sub'mit_t"edis true, accuiate, and complete. I srri‘-awsré that there are sigriiﬁéailt ﬁenaltiss for
| submitting false infoi’r_riéﬁbh, iiiciuding ths possib_ilify of ﬁns' a.rid imprisdnment i‘or knowmg '

- violations.”

25. Off-Site Shipments.
- a Respgrideiit shall, prior.'to. any off-sitc sh__ipment of Wésté Material from'ihé o
T erminél 4 Rcr.novsl -Action V.Arcét. to an out-of-state wasté; rilénaigement facility, piovidé written
'notiﬁcatii)n of such shipment 6f 'Wasie Materiélv'to the é}ipropriate state en\_iironmeiltal ofﬁéial in
_the recéivihg facility’s state and to the EPA Proj sct Coordinator.: However, _this'rliotificatib.n._
requirement- shall not appiy to aily off-site shi;iménis when the total .volur,ne of all such shii)ments
will not exceed 10 cubis yards. - | | |
| | 1. -Re\spon‘dén_t siiall inclu(ié in the writteri notiﬁceitiori the following

infbrinatibn:' 1) the name and chation of .'the fa.lcility-to- thch the Waste Maiteri_al 1s to bé
siiipped; 2) :th.e type'- and'quaritii;/ of the W'astevMatteial to be shipﬁcd;’ 3) the sxpested schsdule :
for the Shipment of the_ Wastcf:‘ Maisrial; énd' 4) the method of transportation. Respondent shall |
_ notif}; ‘the staie in which t}ie piahnéd receiving facility_ is lpcated of major changes in the . |

I_ Terminal 4 Removal Action Area - Page 18




and regulatlon cited in the precedmg sentence o

~ shipment plan, such as a decision to ship the Waste Material to another facility within the same - |

~ state, or to a facility in another state.

-

-» il. The 1dent1ty of the receivmg fac111ty and state w1ll be determmed by

, Respondent followmg the award of the contract for the removal act1on Respondent shall
- prov_ide the 'i_nformation required by Paragraph 2_5 (a)(i) as soon as practicable »after the award of ;

~ the contract and before the Waste Material is actually shipped. o

b. Before shippi_ng any hazardous substances,.pollutants, or contarninants frorh
the Terminal 4 Removal Action Area to an off-site location, Respondent shall obtain EPA’s
certification that the proposed receiving facility is operating in'compliant:e with the requirements

of CERCLA Section 121(d)(3); 42 U.S’.(/I. §"9,621(d)(3)', and ‘40'C.F.R'. § 300.440; Respondent |

vshall only send hazardous substances pollutants or contammants from the Termrnal 4 Removal -

E Action Area to an off-31te fac111ty that comphes with the requirements of the statutory prov1s1on

7

IX ACCESS/INSTITUTIONAL CONTROLS

26. 'If any'portion of the Terminal 4 Removal Action Area or any other property where o
access is needed to 1mplement this Order is owned and controlled by Respondent Respondent
shall commencmg on the Effective Date prov1de EPA and its representatives 1nclud1ng

'contractors, w1th access at all reasonable tlmes to the Terr_mnal 4 Removal Actlon A_rea; orsuch

-other property, for the puipose of conducting any activity related to this Order. If after the
-~ removal action is complete~restrictions on ‘t_he use of ReSpondent’s property, including the beds -
-~ or banks of the slips or Willamette River, is necessary to maintain the removal action or avoid
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- .gxposure to hazardous subs'tan.ee’s, .‘p"ollutants or eontafhinants,'Respondent shall take any and 'all |

i iactions to establisn, intplernent, andn"l.aintain thenecvessar}v/ institntional-controls. Respondent_ : \ ,
 shall 'establish‘,‘ in1p1ement,_ and maintain the neeessary in,.stitutional cOntiots on the scheduie and'v,‘
for ‘the dutation p'.rov‘ided m the EE/ CA and/or any Wo;k p‘la'ns or'ref)o'r.ts de\}eioped underthls o

Order.- | o - | L |

| 27. If any portion of the Tenninal 4 'Rem.olval‘ Action Area,,-on any other rlparlan ntoperty '
_ .where access is-needed to ’irnp‘lenientthi‘s' Order, is owned by or-in' the controi. of someone otner_‘ .

- than ’Res“pondent, Respondent shall nse'best efforts to obtain allneeessar»y access for-Respondent, -

EPA, DEQ, the Trlbal Go.VeI;nnaent's, and Natutal .Resource'_ .’I..‘vr‘ustee's, and their renresentatiVes

~ and agentsy,. for netfoMing and overseeing any of the ini{estigation and analysis Wofk reqnired_ to |

. be donefin'-the_.SOW, includin_g: But not_iibm.‘i_ted t_o,‘ s‘arnpl'ing,. suryeying, monitoring, through EPA 7_‘ ﬂ
approval of ‘_the EE/CA. Necessarsl ’acééss agreements shall be obtained within 60 days of 1the |
Effective Daté of tnis Order. b"ln_“.hr.oughont the EE/ CA p'rocess, if other properties _or areas that are
owned or cohtfol_led by someone other than Respondent' are determined to be needed for ;)urposes .‘
of this Order, kesnondent snall use'its Bes’t effo_rts. to obta'in,ac‘cess from such person byino _late.r'

, than 30 days“‘before" Re‘spondent_ needs .to aceess the ptopelty. ‘Within 60 days after EPA issues

its decision document seleeting the _rerhoxtal 'action aitemative, where -a‘ny action under th'dfs Qrder .
is‘ to be perfonned in areas owned by or in possession of someone other than Resn'ondent, ‘
Respondent s‘hal}l. ‘use best effo/rts to obtain ali necessaify access agreements.»' Resnondent shaﬂv

' immedtately notify EPA if aﬁer usmg its best efforts it i‘s_‘unableto»ob'tain' any such,agreer’nents.

in suen vnotic_e,- Respondent shalt descnbebin writing a detailed accounting of its_efforts to-obtain
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acc-e‘:ss. For purposeé of fhis I.’araglr:aph,._’“best'efforté_"’ i_-n(_:‘ludes the payment of reaéonable sumé

| of monéy\ 1n cohsideration of aéc.esrs.AEPA ﬁé’y théﬂ aésist Reépdndént in ggining acCeés, to the

.exté_nt necessa_rjtd gffectuate the'._reé.p'o'rise‘ actidns: described hérein,"usiﬁg éuch nieéns aé EPA

o déems appropriateﬁ ‘ Respondenf Shéil réi’mﬁhfse EP/_&_for ail céSts and attorﬁey’s fé‘e.'s in’c’ur’réd by
the Unitéd Statés m obtéinihg such access, in accOrdaﬁéé with _the'prqcedurés iﬁ _S'eg‘:‘tion'XV'
(lsayrnenf .QfEuture Respénse Co’st'_s).: | | |

| :’28. | thwithstanding any prdVisiqp_ of thlS Or_der, EPA rétainé all of it$ a§§¢ss éutﬁoﬁties
and ﬁgﬁts, as well as all of its righté to reqﬁife laﬁd/Wafer .1.'_Js_e re_strictions, .in'cludiﬁg: ‘enforcer.nent‘
‘authorities related thcreio, undé_r' CERCLA, RCRA, and any other.avpplicable statufes or »
regulations. . | | - |

X. ACCESS TO INFORMATION

29. ‘R‘espcl)brid'ent Shall pro,vidé copies to EPA, upbn request, of all documents and
inforﬁlation within I'its pos.séss'iqn‘ or control vor that of its cc;ntractors or égénts félafing to _
éctivities at the Tér.minal..4 R"errvlovlal.Ac_tion &éa or sources of haiardpus substances, pollutants
c;r contarﬁinants,' or disCha_rges of 011, énd to thevirr.lplementation of this Or'def, inﬁluding, but.not

limited té, sampling, anélysié, éhaiﬁ Qf custody réébrds,'manifésts, trucking logs_, r_eceiﬁts, '
| réports, s'arriplé traffi'ic_:v réutfng, corresppnden;:e, or other (\iovcume.:.nt's 6r‘ informationv related to the -
W‘ork.' Respéndent shall aléo rﬁakc’ ave:ii»lable_ to EPA, for purpoAsfes. of .investigati‘on‘,Ainformation
gathering, of t-_estirﬁony.,’ its empIOYées, agenté,» or represen£ativcs _With knowledge of relevant
‘facts concerning the‘performa‘nc.:.éolf_' the W(.)rk..

30. -Réspondent may assert Businés).s cénﬁdentiality claims 'coveﬁng part or all of thé
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documents or 1nformat10n submltted to EPA under this Order to thle extent perrmtted by and in
‘ accordance with Sectlon 104(e)(7) of CERCLA 42 U S.C. § 9604(e)(7) and 40 C FR.-
§ 2. 203(b) Documents or 1nformatlon determmed to be conﬁdentlal by EPA Will be afforded the ’
proteotion spe01ﬁed in 40 C.FR. Part 2 Subpart B If no claim of conﬁdentiahty accompanles
‘documents or 1nformatlon When they are submltted to EPA, or 1f EPA has notiﬁed Respondent
that the documents or mformation are not conﬁdent1a1 under the standards of Section 104(e)(7)
| of CERCLA or 40 C. F R. Part 2, Subpart B, the pubhc may be: glven access to such documents or .'
1nforr_nation w1thout further_notlce to Respondent. ii | |

3 1 .-. Respondent r_nay ’ass‘ert that certain documents,_records and other informatiori are
~ privileged under the attorney-client privilege or_’any other priVilege recognized_by federai iaw. If
Respondent asSerts such _a privilege in lieu of proyiding document_s, it shall proyide EPA vyith
the folloyving: 1)_pthe titl}e of the document, record,‘or informatio'n;v 2)_the date of the document,
record, or information; 3) the name and titie of the: author of the do_cument, record, or
,informmon; 4) the name and title of eaoh 'addre'ssee and recipient; 5)a desciiptioh o_f the
: contents of the document, r.ecOrd, or inforrnation; and 6) the privilege asserted by Respondent.
However, no documents, reports or.other informmon ére_ated or geherated pursuant to the
. requirements of this Order shall be w1thheld on the_ grounds that they are privileged._

32. No clai.m of conﬁdentiality sh"all‘be.made> .with respe’ct to any data, including, but not
limited to, '_all sampling, analytical, monitoring, hydrogeoiogic, scientific, chemical, or | |
engineering data, or any other documents or information evidencing conditions at or around the

Terminal 4 Removal Action A_rea.
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' XI. RECORD RETENTION
'33; Until 10 years aﬁer Respondent’s receipt of EPA"s notiﬁcation pursuant to Section
XXV (Notrce of Completlon of Work) Respondent shall preserve and retam at least one copy
_of all records and documents (1nclud1ng records or documents in electromc form) now in 1ts
possess1on or control or wh1ch come 1nto its possessron or control that relate ln any manner to the L
performance of the Work or the 11ab111ty of any person under CERCLA w1th respect to the e
Terminal 4 Removal Actron Area, regardless of any 1nternal retent1on pOlle to the contrary
' Unt1l 10 years aﬁer Respondent ] recerpt of EPA’s not1ﬁcat1on pursuant to Sectlon XXVII
(N otrce of Complet1on of Work) Respondent shall also 1nstruct its contractors and agents to.
preserve all docurnents,_records, and 1nformatlon of wha_tever kind, -nature or descnptlonrela_tmg )
to perforrnance-of the Work ' | ” o | o
34. At the concluswn of th1s document retent1on penod Respondent shall notrfy EPA at
least 90 days pnor to the destruct1on of any such records or documents and upon request by '.
EPA, Respondent shalldellver any such records or docur_nents to EPA. Respondent may assert
that cert'ain documents, records and other i'nformation‘ar'e privlleged under the attOrney-client ,
pnv1lege or any other pr1v1lege recognrzed by federal law. If Respondent asserts such a pr1v1lege
’.1t shall prov1de EPA W1th the followrng l) the t1tle of the document record or 1nformat1on 2)
| the date of the do_cument, record, or 1nformat10n; 3) the’ narne and title of the aut_hor of the |
' .,docurnent, record, or lnforfrnation; 4) the name and title of each addressee and recipient; 5) a" »A '
~ description of the subject of the document, record, or information;' and 6) the priyilege asserted
by Re‘sponde‘nt.: .HoWeyer, .no documents, reports or other lnfonnation created or generated
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- pursuant to the requirements of this Order shall be withheld on'the grounds that they are
pr1v1leged |

35 Respondent hereby certrﬁes that to the best of its knowledge and belief, after
‘thorough i rnqurry, it has not altered, mutllated drscarded destroyed or otherwise drsposed of any
records documents or other mformatron (other than 1dentrca1 copresj relatmg to its potentral |
liability for the Ponland Harbor Superfund Slte since notlﬁcatron of potentral llablhty by EPA.
Respondent hereby agrees that it w111 fully comply wrth- any and all future EPA requests for
information pursuant to Sectlons 104(e) and 122(e) of CERCLA 42 U.S.C. §§ 9604(e) and
9622(e), and Sectron 3007 of RCRA, 42 US. C § 6927 |

) XII. COMPLIANCE WITH OTHER LAWS

36. 'Respondent shall perform all actions requlred pursuant to thls Order in accordance
.w1th all apphcable local, state and federal laws and regulations except as provrded n Sectron
121(e) ofCERCLA 42US.C. § 9621(e) and 40 CF.R. §8 300. 400(e) and 300. 415(}) In"
accordan_ce with 40 C.F.R. § 300.415(), all actions required pursuant to this Order shall, to the :
extent practicable, as determined by EPA, considering the exigencies of the situation, attain
applicab‘le or relevant and appropn'ate reduirements (ARARs) under federal environmental, tribal
envirOnmental, or state environmental-or .facility siting laws. Nolocal, state, ort"ederal permit
shall be required for any action conducted‘ent_irely on-Site-, including studies, Where such action

is selected and carried out in compliance with this Order.

" XIIl. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES

37. In the event of any action or occurrence during performance of the Work which
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~ causes or threatens to cause a release of Waste Material from the Terminal 4 Removal Action

Area that constitutes an emergency Situation orvmay present an immediate threat to public health

or welfare or the env1ronment Respondent shall 1mmed1ately take all approprrate actron o
’ Respondent shall take these actrons in accordance wrth all appllcable provrslons of thls Order in

- order to prevent, abate or minlmrze such release or endangennent caused or threatened by the

release Respondent shall also 1mmed1ate1y notlfy the EPA PI‘O_] ect Coordrnator or, in the event

of hrs/her unavarlablhty, the Regronal Duty Ofﬁcer Env1ronmental Cleanup Ofﬁce Emergency -

) Response Unit, EPA Reglon X 206 553 1263, of the 1n01dent or. condltlons In the event that

Respondent falls to take appropnate response actlon as requlred by thls Paragraph and EPA

- takes such actlon 1nstead Respondent shall re1mburse EPA all costs of the response actron not |

1nconsrstent with the NCP pursuant to Sectlon XV (Payment of Future Response Costs)
38. In addrtlon 1n the event of any drscharge of 011 or any release ofa hazardous .
substance from or to the Removal Actlon Area Respondent shall 1mmed1ately notlfy the EPA .

Project Coordlnator and the Natlonal Response Center at (800) 424 8802 Respondent shall -

' -submlt a written report to EPA within 7 days after each release or _dlscharge, setting forth the .

events that occurred and the measures taken or to be taken to mitigate any release, discharge, or

endangerment-caused or threatened by the release and-to prevent the reoccurrence of sucha

release' This'reporting requirement is in addition to, and not 'in‘ lieu of reporting under Section

_ lO3(c) of CERCLA 42 U S.C. § 9603(0) and Sectlon 304 of the Emergency Planmng and
) Commumty Right- To Know Act of 1986 42 U S. C § 11001 et seq and Section 311 of the

.CWA 33US.C. §1321



XIV AUTHORITY OF EPA PROJECT COORDINATOR

39 The EPA PI'O_] ect Coordinator shall be respon31b1e for overseeing Respondent S

- impler_nentatlon of this Order._ The PrOJ e_ct Coordinator shal_l have the authority Vested in an_On-
N ' Scene FCoordinator (OSC) by the :NOP, 1nc1ud1ng the authority to halt, conduct,"or direct any
' v'ﬁWor‘k required by this Order, or to direct any other removal _action undertaken_ at thevTerminal 4 |

' Removal Action Area; as well as the authority' of a Remedial Proj ect Manager (RPM) as'set forth -
" -in the NCP. Absence of the EPA PI‘O_]GCt Coordinator from the Removal Action Area shall not "

. be cause for stoppage of work unless spe01ﬁcally dlrected by the EPA PI‘O_] ect Coordinator

XV. PAYMENT OF FUTURE RESPON SE COSTS

- 40. Pavments for Future Response Costs.

a. Respondent shall pay EPA all Future Response Costs not 1ncons1stent wrth the
‘ NCP On a periodic ba51s EPA will send Respondent a bill requinng payment that includes a
certified Agency Fmanclal Management System summary (SCORPIOS),or other regionally
prepared cost summary, which includes direct and indirect costs incurred by EPA and its
contractors. Respondent shall rnake all payments within 30 days of receipt.of each bill requiring
payment except as otherw1se prov1ded in Paragraph 43 of this Order Within the 30- day payment-
ﬁpenod Respondent may. request to rev1ew the’ followmg underlylng EPA oversi ight cost
documentation: EPA personnel time sheets, travel authorlzations’ and vouch_ers; EPA contractor
- monthly invoices;—and all applicable contract laboratory programi(}OLP)qinvoices.

- b. Respondent ':shall make all payments required by this Paragraph by a certified or

cashier’s check or checks made payable to “EPA Hazardous Substance Superfund -Portland
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- HarborSpecial Account,” referencing the.name and address of the parties making payrnent' ‘the
E Docket Number of this Order and EPA Slte/Splll ID number IOBC and shall be clearly
desrgnated as Response Costs Portland Harbor Superfund S1te Termmal 4 Removal Actlon Area.
- Respondent shall send the check(s) to | | | o |
| | - Mellon Clierit Serv1ces Center‘
EPA Region 10 -
ATTN: Superfund Accounting
~ P.O. Box 360903M a
- 500 Ross Street -~ .
Pittsburgh, Pennsylvani.a 15251
c. At the time of payment, Respond’ent shalf send notice that payment has been - -
made to the Flnanmal Management Ofﬁcer Env1ronmenta1 Protectron Agency, Reglon 10 1200
Sixth Avenue M/S OMP 146 Seattle, Washmgton 98101- 1128 |
41, The total amount to be pa1d by Respondent under this Order.shall be deposited in the |
Portland Harbor Special Account w1th1n the EPA Hazardous Substance Superfund to be retained
. and used to conduct or ﬁnance response actlons at or in connection wlth theSrte, or to be :
transferred by EPA to the Hazardous Substance Superfund |
42 If payments for Future Response Costs are not made W1th1n 30 days of Respondent s
‘recelpt ofa b111 Respondent shall pay Interest on the-unpaid balance. The Interest on Future
'Response Costs shall begin to-accrue on the date of Resp_ondent s recelpt of the bllt and shall o
continue to acorue until the date of pa'ymentr Payrnents of Interest' made under this P‘aragraph
- shall be in addi_tion to" such other' rernedies or sanctions available 'to’th'e United States by virtue of

‘Respondent’s failure to make timely payments under this Section, including but no_t limited to, .
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‘ payment of stlpulated penaltles pursuant to Sectlon XVIII
' 43 Con31stent W1th the dlspute resolutlon prov1srons 1n Sect1on XVI of th1s Order -
Respondent may dtspute all or part of a b111 for .Future Response Costs submltted'under this‘ Order
1f Respondent alleges that EPA has made an accountmg error. orif Respondent alleges that a cost
1tem is lnconswtent with the NCP or billed costs are outs1de the scope of this Order If any
v_dispute over costs is resolved hefore payment is due the 'amount due will be adjusted as
necessary. If the dlspute is not resolved before payment is due Respondent shall pay the full
amount of the uncontested costs to EPA as spec1ﬁed in this Sect1on on or before the due date
Within the same tirne,period, Resp'ondent shall pay the full amount of : the contested costs into an
- interest—bearing €scrow account. ,Respondent'shall si_rnultaneOusly.tra.nsmit a copy of l)oth checks
to the persons listed m thi_s'.Section above,'tog'ether’ with a copy of the corr_espondence that
'estahlished and’ funds the escrow account, incl_uding, hut not lirnited to, inforrnation .containing the
identity of the bank and bank account under which,the escrow account .is _established as vv_ellas a
bank st’atement shovving the initial balance of the escrow account. Respondent shalll binstruct the' o
bank that the prevalllng party or partles in the d1spute shall recerve e the amount upon Wthh they

prevailed from the escrow funds plus 1nterest w1th1n 10 days after the dlspute 1s resolved

XVL DISPUTE RESOLUTION :

44. Unless otherwl'se expressly prov1ded for in thls Order, the dispute re'solution. |
prdcedures of this Section shall be the ‘e.xclusive‘ mechanism for resolving disput_es arising under |
this O:rde;r.- The l’artles shall.attempt to resolve any disagreements concemlng this Order
expledit‘iously and informally. V_ - _‘ | R
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45 If Respondent objects to any'EPA acti_on taken purSuant to this Order; including
billings for Future Response. Costs, it shall notify EPA in writing of its objection(s) within l4. days o
of such"action,' unless. the obj ectionts).has/have been_ ié§o1v§d_ in‘formalll)r,v or EPA has agreed to
o ei(tend-the informal dispute re_solution period in wntlng '-R‘eSpondent"s 'hotiée shall proilide all" b'f'
: .the reasons for its 'obj ections and attach any supporting infonnation or documentation that it is
relying on to raise the dlspute EPA and Respondent shall then have 30 days from EPA’s recerpt o
“of Respondent s written obj ectlon(s) to resolve the d1spute through formal negotiatlons (the |
“Negotlatlon Perrod”) w1th EPA-’s Remedlal Action Unit Manager.- EPA may in its sole -
discretlon prepare a wrrtten response to Respondent s wr1tten obj ect1ons The Negotiatlon Penod
may be extended at the sole dlscretlon of EPA At EPA’s d1scret10n and approval the record rnay
»be supplement‘ed during the.Negotiation Period. | |
| 46. Any agreement reached by- the parties pursuant to this Sec_tion shall be in writing and
~ shall, upon 31gnature by both parties, be 1ncorporated into and become an enforceable part of thIS
; Order If the Partles are unable to reach an agreement wrthm the Negotlation Period, EPA’s
" position shall be the ﬁnal decmon and binding upon Respondent, unless w1th1n 5 days of the end
‘ | of the Negotiation Period, Respondent requests the determination of EPA’s Director of the O_fﬁce ,
| ~of Environmental Cleanup Ofﬁce or his/her desigliee (ECL Director) based on thei record created
pursuant to Paragraph 45 The ECL Director will issue a/wrltten decrslon on the dispute to |
' Respondent The ECL Drrectorl s decisron_shall be 1ncorporated into and become an enforceable
part of this Order,A except as prOVided below. Respondent’s obligations.' to perforrn other »acti_vities .
,: and submit deliVerables in accordance-with the_approyed schedules under this Order shall not be
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" tolled by sﬁbmissibn :of any ijectiép for .dispﬁte 'resolutionn‘under this Sectio'ﬁ. VF_oll.owing
resdlutiéﬁ of the dispute, as prov.idecvi by this Sécti‘on, Respondeﬁt shall fulfill the reQuirement that
_ was the subject of theu disput:e in accorciance 'w.ith the agreemeﬁt reached or with EPA’s deqision,

- whichevér ’occufs. Re:’s;p()'nder‘lt‘méy ap;.)ealnthe ECL [éirector-’s written decision to Region X’s
Regional_‘Aci_ministra.tor Only on t.lle'fOIIOWing. issues: (1) EPA’_S disappro§al of Reépondént’s
r_ecpntaminatidn aﬂalysis réquired as part gf the EE/CA; énd (2)..EPA"s selection of a removal
.actio.1.1 gltéfnative upén iss‘uan.ce ofa decisibn ,doéument, i.e;, ACtion Memorandulmor;oth.e.r
| decision‘dqc;u‘ment.. If Resinonde_nt ‘seek_s to appeal the ECL D_irector’s dg:cision on one or both of B
the issués set forth.abbve, it must reques_t a detérmination_of th.e Regional Administrator based on
the ;ecord-creat.e;i in accordance with Paragraph 45 abow)e, withinr 5 days of receipt of the ECL |
Director’s decision. The Rggioﬁal Administraiér’s decision shall be th§: final decision on the issue
an;i'enforceabie under this Ofder. | | |

‘ 47, If Respoﬁdenf does not comply with EPA’s final administrafii/e decision, EPA
reserves the right in its‘_ sole diécretibn to _seék penaltig:s from Resp'ondénf for violatioﬁ of the:
Order, to cénduct‘ any poﬁion of the Work remaining un&er the SOW, and/ér to pursue any other~
~ enforcement option prdvided in CERCLA. If EPA‘seeks to enforce this Ordef in court,
Respondent may seek jud_icial review of EPA’s finél édministra’tive decision baséd on the .
administrative record developed du;ing tHe diquté resQlution progess;. Any judicial review of the

dispute shall be under the arbitrary and capricious standard.
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XVII. FORCE MAJEURE

~*48. Respondent agrees to perfom all requirements of this Order wlithin the time limits’

. established under this Order, unless the perfonnance is delayed By a force majeure. Por purposes

of this Order, a force majeure is defined as any event arising from causes beyond' the control of

~ Respondent, or of any entity controlled by Respondent, including but not limited to its co_ntraotors

~ and subcontractors, which delays or pteuents performance of any obligation under this Order

despite Respondent’s best efforts to fulfill the obligation. Force majeure-does not include :

financial inability to complete the Work, or increased cost of performance, or a failure to attain

performance standardS/action levels selected by EPA.

49. If any event occurs or has occurred that may delay the pei'formance of any obligation

.under this Order, whether or not caused by'a- force majeuré event, -Respondent shall notify EPA '

orally w1thm 24 hours of when Respondent first knew that the event might cause a delay Within

10 days thereaﬁer Respondent shall provide to EPA in wntmg an explanatlon and descnptlon of

. the reasons for the delay; the anticipated duratlon of the delay; all actions taken or to be taken to

prevent or minimize the delay; a schedule for implementation of any measures to be taken to
prevent or mitigate the:delay or the effect of the delay; Respondent’s rationaie for attributing such

delay to a force majeure event if they intend to assert such a claim, including supporting

~ documentation for such a claim; and a statement as to whether, in the opinion of Respondent, such

event may cause or contribute to an endangerment to public health, welfare or the environment.
F ailure to comply with the above recjixirements shall preclude Respondent from asserting any -
clalm of force majeure for that event for the penod of time of such failure to comply and for any
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-addrtronal delay caused by such farlure
| 50 If EPA agrees that the delay or antrcrpated delay is attnbutable foa force majeure
-event. the tlme for performance of the obl1gat10ns under this Order that are affected by the force
' .majeure eyent wrll be extended by EPA for such trm‘e as is .necessary.to complete those B
obliéationst An e)‘(.'tension of the tlme for pcrfor_rnance of the obl{igatlons.affected by theforcef ‘
y majeure eyent shall not of itself ex.t.end the tlme for performance of any other obligation. If EPA P
| does not agree that the delay or antlcrpated delay has been or w1ll be caused by a force mtyeure '
| ‘event, EPA will notrfy Respondent in wrltmg of i its decision. If EPA agrees that the delay is
- attributable to a force majeure event},‘_ EPA will notify Respondent in_writing of the length of the
| extension, if any, _for performance of the obligatiOns affectedl by theforce majeure event. | | |

XVIII STIPULATED PENALTIES

51. Respondent shall be liable to EPA for st1pulated penaltles in the amounts set forth in
this Sectlon for fallure to comply w_1th the requlrements, of this Order specified below, unless
.encused under Section XVII (F orce_ Majeure). v“Compliance” by.Respondcnt shall include |
comp_letio_n of the a_‘ctl.v'itieis under this (_)rder or any jwork plan or other plan approved under this

: Order identlﬁed below in accordance with all applicable requirements of law, this Order, all}
- Appendices and anyvplans ’or other documents approved by EPA. pursuant t'o\ this Order. and
.wrthln the specrﬁed time schedules establlshed by and approved under this Order.

52. St1pulated Penaltv Amounts Work.

-a. The followmg stlpulated penaltles shall accrue per violation per day for any.
._t noncompliance 1dent1ﬁed in Paragraph 52(b):
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o Penalty Per ’Vivolatic'm PerDay  Period of NOncofnpliaﬁc’e_

$1,000 . . . Ist through 14th day = -
$2,500 . - 15ththrough 30th day
$5000 . 3lstdayandbeyond

b. The ﬁﬁél. and »al.l éﬁbmitte_d dfafts of the following Corfxpliancé Milest(;)névs:"
1. Draft and Final EE/CA Work Plan
. 2_.> I.)raﬁ‘ and _Final.Removal Action Area _Characteﬁ?atibn Repor’t '
3. First and Second Draft and Final BE/CA Report

| 4. Draﬁ and Final Bidlogi_cal Assgésfnerﬁ and CWA S’ecﬁon 404 Memorandums
5. 1.)r‘a_ﬁ' and Final 30% rq’mbvau action design’ |
6. Draft arﬁdFiha_l 60% rémoval_ action design

7. Draft and Final ’1'0(‘)% rembval action design = -

- 8.Draftand F iﬁél VRV‘e\m‘oval Actiqh Work Plaﬁ o

9. Draft and Final Removal Action Completion Report

53 Stipulated Penalty Arhounts- Reports, Other Non-Cdmpliance, inclﬁding late

ngment of Resﬁonsé Costs. The foHowing stipulated penalties shall accrue pér violation ’p’¢r day
 for failure to submit tirﬁély or adequaté ﬁﬁal énd all submitted d_raﬁ"rep_orts_v Q'r othe; written

documents ioufsuénf fi_)f this_Orc_l.grvt'hat are nét 1is_téd in Pafagréph >52(b)‘. The followiﬁg sﬁpulqted
; .penalties 'shal.l" accrue pér vivolation'p_evr day‘for ahy'-ﬁon-cqmpﬁancé _With the réquireme,nts of thi's

Order, includiﬁg late payments of Response Costs.
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, jPenalty Per Violation PerDay - | Period of Noncompliance
$‘5_0_6 Ist through 14th day
| "_.$1",500 R ; iﬁthtbroﬁgh%thday ‘
,'_$2506 | o ':'3?1“st dayiaﬁdséyond oy

' | 54. In the event that EPA assumes performance ofa portion or all of the ‘work pursuant to |
Sectlon XX Paragraph 65 (Work Takeover) Respondent shall be liable fora stipulated penalty in
A'the amount of $200 OOO or 25% of the cost of the Work EPA perforrns whrchever is less |
| 55. All penaltles shall begin to accrue on the day aﬂer the complete perfonnance is due or
~ the day a violation occurs, and shall continue to accrue through the final day of the correction of
the _noncornpliance or completion of the activity._ Hoyveyer, stipulated penaltie's shall not accrue:
1) with respect to a deﬁcient submission under Section VIII (Work_ to be Perfonned)_, during the -
period, if any, beginning' on the 3l.l st 'dlayaﬂer, EPA"s,receipt of such submission-until the dat.e that
' EPA notifies Respondent of any deﬁciency; and 2) with respect to a decision by the'ECL: Director
or his/her designee under 'Section XVI (Dispute Resolution) during the period, if any,'heg.inning
on the 7th day aﬁer the end of the Negotiation Penod unt1l the date that the ECL Director or the
Reglonal Adminrstrator if apphcable issues a ﬁnal decrsron regardmgisuch dlspute Nothlng
herein sha_ll prevent the srmultaneous accrual of separate penalties for separate v1olat10ns. of this |
. Order. | |
56. aFollowingi EPA’sdetermination that Respondent has failed to comply with a
‘requirement of this Order, EPA may give Respondent written notiﬁcation of the ‘failure and
describe the noncompliance. EPA may send Respondent a written demand for p'ayment of the
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' v‘ ' penalties | However penalt1es shall accrue as prov1ded in the precedmg Paragraph regardless of
o whether EPA has not1ﬁed Respondent of a v1olat1on
| 57. All penalties accruing unde_r this Section shall be due and payable to EPA Within 3‘0
| _ days of Respondent’s_'receip't'frorn EPA ofa demand for payrnent of the penalties unless |
o Respondent invokes. the d1spute resolutlon procedures under Section XVI (D1spute Resolutlon)
CAll payments to EPA under this Sectlon shall be pa1d by certified or cashier’s. check(s) made ‘
» payable to “EPA Hazardous Substances Superfund shall be mailed to the Lockbox number and
addre_ss set forth in Paragraph 40.b, aboye, shall 1nd1cate _that th_e payrnent is for stipulated
* penalties, and shall reference the EPA Region and Site/ Sbi_ll ID NumberlOBC', the EPA ljocket'
: Number:of this Order and the name and add're's.s.of the parties rnaking payment.' Copies of
| check(s) pa1d pursuant to this Sect1on and any accompanylng transm1tta1 letter(s), shall be sent to |
| EPA as prov1ded in Paragraph 15 and to other rece1v1ng officials at EPA 1dent1ﬁed in Paragraph
| 40.c, above. | - o |
58. The payrnent of penalties shall not alter in any way Respondent’s obligat_ion_to
N complete performance of the Wo'rk required under this Order. |
| | 59 .Penalties ‘shall continue'to accrue ‘during any dispute resolution period, but need not be
| paid until 15 days after the dispute is reso‘.lvedby agreement or by receipt of EPA_’s decision. |
| | 60 If Respondent fails'_to pay st_ipulated penalties when due, EPA may institutev
. proceedings_to collect .the.penaltieis, as well as _leterest. ‘RespOndentshall pay -Irglrerest on the |
' unpaid balance, whichi shall begin toi accrue;on _the date of ‘d’ernand-made pursuant to this Section.
:No‘thin:g in ith.is. Order shall bfé construed as .pr'ohibi'tin.g, altering;‘ qf in any way lirn'iting the ability
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of EPA tovseek“any other remedies or sanctions availahle by virtue of Respondent’s violation of |
this Order or of the statutes'and regulations upon which it.is based, including, but n’ot 1imited to,
penalties pursuant to Sectlons 106(b) and 122(1) of CERCLA 42 U.S. C §§ 9606(b) and 9622(1)

- and punitive damages pursuant to Section 107(c)(3) of CERCLA 42 US.C. § 9607(c)(3)
Provided, howeve.r, that EPA shall not_ seeh civil pcnaltles pursuant to Sectlon 106(b) or 122(1) of
CERCLA-or puni_tive darnage_s pursuant'to SectiOn 1‘07(c)(3)'of CERCLA for any violation for .'
| which a\s'tipula_ted penalty 1s provided herein,_ except in the case of a tvillful violation of this Order :

or in the event that EPA assumes performancc of a portion or all of the Work pursuant to Section
AXX Paragraph 65.

61. Notw1thstand1ng any other prov1s1on of this Sectlon EPA may, in its unrev1ewahle
dlscretlon waive any portlon of stlpulated penaltles that have accrued pursuant to this Order.

- XIX. COVENANT NOT TO SUE BY EPA

62. .In consideration of the actions that will be performed and the payments that will be
made by Respondent unvder the terms of this Order, and except as otherwise specifically provided
in thi(s Order, EPA couenants not to sue or to take adrninist_rative action against Respondent

pursuant to Sections 106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), Section 311(e)
of the CWA, 33 U.S.C. § 1321(e), and Section 1002 of OPA, 33 U.S.C_. .§ 2702 for performance of
the Work and for recovei'y: of Future Response Costs. This covenant not to sue shall take effect.

__ upon the Effective Date and i’s'conditio‘ned upon the complete and satisfactory perforrnance by

| Respondent of all _ol_)iigations under this Order, including, but not limited to, payment of Future

Response Costs pursuant to Section XIV. This covenant not to sue extends only to Respondent
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and’ does not extend to any other person ‘, S ‘..,

- XX. RESERVATIONS OF RIGHTS BY EPA

63. Except as lspec1ﬁcally prov1ded in this Order, nothing hereln.shall limit the poWer and
| authority of EPA Aor the United States to take.,;direct, or'order all actions necessary to protect public
. :health IWel_fare or the environment or to .pr'e.v'en.t | abate, or rninirnize an actual or threatened release‘
.‘ of hazardous substances . pollutants or contaminants d1scharges of oil, or hazardous or solrd waste |
onv at, or from the Site.' Further, nothmg herein shall prevent EPA from seekmg legal or. equltable
» rehef to enforce the terms of thls Order from takmg other legal or equltable action as it deems |
« approprrate iand necessary,‘or from requmng Respondent n the future to perform addrtlonal
activities pursuant to CERCLA or any other applicable law
64. The covenant not to sue set forth 1_nuSect1'on XIX above does not pertain to any matters
| A ot_her' than those expressly‘ identiﬁed therein. EPA reserves, and this Order is without p'rejudice to, -
all rights against Respondent With respect to all other matters, including, but riot limited to: .
| a. clairns base‘dv ona fail'ure_-'by Respondent to meet arequirement of this .Order,;
' b liability for costsnot included within the definition Aofp Future Response Costs;
c. liability for.perform_ance_ of response actio_n other than the Work; |
d. criminal liability;
e iliabilit.}:/‘ fo_r darnages for injur}lto,i destruction of,ror- loss of natural resources, and
for the cost_s of any natu‘ral.resourcedamage assessm‘ents; : .A
o f, _liability arising from the 'past,'present; o future edisposal,'release or threat of
. release of Waste Materials o‘utside. of the Terminal 4 Remoual vAction .Area; and. |
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g hablhty for costs 1ncurred or to be 1ncurred by the Agency for Toxic Substances .
. “and Drsease Regrstry related to the Portland Harbor Superfund Site and the Termmal 4 Removal

~ Action Area.

- 65 Work Takeoyer. In the eyent EPA deterrnines that Respondent ‘has ceased ,' —_—
| : | 'irnplenrentation of any portion ‘of the Wlork,‘ is_seriously or repeatediy deﬁCient or l'ate in its
pérfo'rrnance of the 'W,o_'rkv,': orisk rrnplernenting the Work 1n a .manneryvhich.rmay cause an
1 ,endangennent' to human.healthorth‘e environment, EPA.may assurne thevp'er'forrnance of all or any
| portlon of the Work as EPA determmes necessary Respondent may invoke the procedures set
' forth in Sectron XVI (Dlspute Resolutlon) to drspute EPA’s determmatlon that takeover of the
'onrk is warranted under thlS Paragraph Costs 1ncurred by the Unlted States in performlng the .
"Work pursuant to thrs Paragraph shall be consrdered Future Response Costs that Respondent shall

pay pursuant to Sectlon XV. (Payment of Future Response Costs) Notw1thstand1ng any other _

' prov_1s1on of thls Order, EPA retarns all authonty and reserves all rights to take any. and all response

- actions authorized by law.
- 66. Except as speciﬁcally provid.ed in_this Order, including but not limited to, Section L,

' Paragraph 4, and Section XXI'.,_ each party reserves all rights, claims, privileges, and defenses it

may have. EPA’s or R_espond.ent"sv :failure to specifically reserve a particular right herein shall not~ |

\

be construed as a waiver of that right.

XXI. COVENANT NOT TO SUE BY RESPONDENT

67. "-Respondent covenants not to sue and agrees not to assert any claims or causes of action . -

against the United States, or its contractors or employees, with respect to the Work, Future -~ -
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Response Costs’, 'or__this-"C)_rder,. including; .but not limited to:
| a. any direct or rndrrect otaim for rermhurSernent frorn the Hazardous Substance ‘
Superfund e'stahlished by 26 U S.C. § 9507' based on jvSecti'ons 106(b)(2) 1071 11,1 12, 0r 113 of R
CERCLA 42 U. S C. §§ 9606(b)(2) 9607 9611, 9612 or 9613, or any other prov1s10n of law
| | b any cla1m ansmg out of response actlons at orin connectlon w1th the Work
1nclud1ng any claim under the Unlted States Constltutron the Oregon State Constltutlon the
- Tucker Act 28 US.C. § 1491 the Equal Access to Justice Act 28 U.S.C. § 2412, as amended or
: at common law; or -
c. any claim agamst the Unlted States pursuant to Sectlons 107 and 113 of :
CERCLA 42 U S.C. §§ 9607 and 9613 relatlng to the Work Except as provided in Paragraph 77
' (Walver of Clalms) these covenants not to sue shall not apply in the event the Unlted States
brings a-cause of actron or 1_ssues an order pursuant to the reservations set forth in Paragraphs 64
(b), (c), and (e) - (g), hut only to the ex_tent.that Respondent’s e_laims ari'se.-frorn the sarne response
action, response costs, or damages that theA‘United 'States is se'eking pursuant to the applicable o
reseryatron.- : | - | . |
| 68. | 'Nothing in this Agreement shalt be deemed to constitute. approval or' preauthorization
ofa c1a1m within the meanlng of Sectlon 111 of CERCLA 42 U S C. § 9611 or 40 C.F.R. §

300. 700(d)
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XXIL. OTHER CLAIMS

69. By issuance of this Order, the Unite& States and EPA assume no liabiiity for injuries or
| damages/ 'to persons or propérty Ir:esulting fro'm. any acts or nmiS'siOns of Re;sponden_t. The Unitéd
‘states nr EPA shnll not bé déefned a pany to :any -_contract entered into by Respondent or its
cnmm'issionersf,. di;ectorn, 6fﬁ'cers, employ'egs; aggnts,'éuCCesso;s, repteséntati'ves," assigns,
o contfactofé, o_r'c_:nnsultants in_c?.rgring out actions pursuant t6 thin Order.

70, Except as e#pr’esé]y provided m Séétion XIX (Covenant Not_td Sue by EPA), nothing
in this Order constitutes a satisfacti.onlof or release fron1 any claim or cause of ac‘:t'-ion against k
Respondent or any person not’a'paxty to this :Orde-r, fof any‘ IiaBility such person may havé nnder
CERCLA, o_thér statluvtes.‘, or common law, including but not limited to any claims of the United
States for cdsts, narnagen and interest under Sectinns 106 and 107 of CERCLA, 42 U.S.C. §§ 9606

71. No action or déciSinn by EPA pursuant to this Order shall give rise to any right to
judicial review, except as set forth in Sectlon 113(h) of CERCLA 42 U.S.C. § 9613(h)
XXIIL CONTRIBUTION PROTECTION
72. The Parties agree that Respondent is entltled, as of the Effective Date, to protectlon

from contribution actions or clalms as prnv1ded by Sections 1 13(t)(2) and 122(h)(4) of CERCLA,
42 US.C. §§ 9613'(1)(2)‘ and 9622(h)(4), for “matteré addressed” in this Order. Thé “matters -
addressed” in this Ord;arbare the Work and Futnre Response Costn brclated to the Terminal 4
Removal Action Area nnly. Nothing in this brder pr'ecludes. the United States or Resnondent from
asserting any nlairnéz lcnuses nf 'acti’on, or demands against any personé not parties to this Order for
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indemniﬁcation, contr‘i.butron, or cost r.e_Covery;
73. Respondent agrees- that _with“'resp'ect to any suit or claim for_contrib'ution brought by it
for matters related to this’v Order, it ‘w.illlnotify-EPA 1n writing no later than 60 days ’prior to the
initiation of such suit'or claim. 'Respond'ent-‘further agrees that with respect't’o' any suit or claim for ‘
contnbutlon brought Jagamst them for matters related to th1s Order it W111 notlfy EPA in writing |
: vw1th1n 10 days of servrce of the complalnt on it. In addltlon Respondent shall notlfy EPA w1th1n ,

10 days of service or recelpt of any Motlon for Summary Judgment and w1th1n 10 days of recelpt of ‘4
~any order from a court settmg a case. for trial, ]

| 74 In any subsequent adm1n1strat1ve or Jud1c1a1 proceedlng initiated by the Unlted States

for. 1nJunct1ve relief, recovery of response costs or other approprlate rehef relatlng to the Terrnmal ;
4 Removal Actlon Area, Respondent shall not assert, and may not malntaln,' any defense or clalm
based upon the principles of waiver, res judicata, collateral Yestoppel,'i'ssue preclusion, claim-
splitting, or other defenses based upon any contention that the claims raised by the United States in'
the subsequent proceedlng were or should have been addressed 1n this Order; .provrded hoyvever

that nothlng in this Paragraph affects the enforceablhty of the covenants not to sue set forth i in this.

‘ Order.

XXIV. INDEMNIFICATION
; 75-.l Respondent; to the extent permitted by Article IV., Section 24 of the Const'itutio‘n,o.f .
. the State of vOregon, and its contractor(s)_ sha_ll indemnify, save and hold harm_less the United‘ ':
S_tates, and its ofﬁcials, agents, contractors, subcontractors, employees and representatiyes from
- any and all claims or'causes of acti'on" 'artsing frorn, or on- account.’of,. negligent or other wrongful
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acts.or lomissions of Res:pondent, or its,conlrnissioners, ofﬁcers, directors, ernployees, agents,’f
'contr'actors or subcontractors in canying'out actions pnrsuant to this Order. In addition'
Respondent agrees to pay the Umted States all costs incurred by the Umted States, including but
g ‘not llmlted to attorneys fees and other expenses of Imgatlon and settlement, ansmg from ¢ or on

,accoun_t of clailns made against the United _St_ates based on negligent or other wrongful’ acts or
o ornissions of Respondent, its commissioners,‘ ofﬁcers, directors, ernptoyees, agents, contractors,.
Subcontractors and_ any persons acting_on 1ts behalf or under its control, in carrying out activities
pursuantbto this Order. The United _States shail not be. held out as a party to any cc;ntract entered
into-by or on behalf ofRespondent in carrying out activities -pursuant to this Order. Neither
Respondent nor any such contractor shall be consuiered an agent of the United States.

76. The Umted States sha]l gtve Respondent notice of any clalm for which thie United

States plans to seek indemnification pursuant to this Section and shall consult with Respondent
prior to settling sucb claim.

- 77. Respondent waives all claims against tbe United States for damages or reimbnrsement
or for set-off of any payrnents made or‘ to be made to the United States, arising from or on account
of any contract, agreement, or Iarrangement between Respondent and _any person for perfonnance of
Work on or relating to the Remoyal Action Area, including, but not limited to, claims on account
of construction delays..‘ In addition, Respondent sball indemnify and hold hannless the United
States with respect to any and all claims for darnages-or reimbursement a'rising from or on account |
_of any contract, agreernent, or arrangernent between Respondent and any person for performance of
~ Work onor relating to the Removal Action Area, including, but not limi'ted to, claims on account
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of construction delays.

XXV. INSURANCE

78. At least 7 days prior to cqrﬁmencing ariy ﬁ.eld,Work under Athis Order, Rerspondent' shall
_ 'éecure, énd _shall'ma'intain for the ‘dl_xration of fhis _Order, cofnpre_hensive general liability insufanée »-
- ‘and automobilé .insufa'née w1th limits qf at least 1 million dollars, pér 'occurrehce, plus Umbrella
. insurance in eXcéss of the comp;ehensive général liability and automobile liabili'ty‘ coverage in the ,
~ amount of 4 million doilars per bccurreﬁce. ‘ Wi‘thin“th'e.s.amé time period, Respdndent shall
provide EPA with certificates of such inshrance and a copy of: éach insufance policy. In additi,o:n,-
for the dqraﬁbn of the Order, Respondc;,nt shall satisfy, or shall ensure that its cont‘ractcv)'r:s o:r
.subCOntfactors satisfy; all appliéable _laWs and regulations regarding the provision of worker?é
: Aéompc;nsatzioﬁ'-insu‘ra'nce for-, all pér_sdns pei‘fbmlipg the Work on behalf of Res_pondent in
furtherance of this.O_rder_. If “Requr.lde;nt demonstrates by eyidepée s‘atisf'a'ctory to EPA that any
'céﬁtraétor 6r‘ subcontractor maintains inéura_mce equiva'leﬁt :to thét» described above, or insﬁ_rarice
covering some or all of thc_‘a' saﬁ)e ﬁsks but in an eqlial or“ -l‘esser amount, then Rgspondent need ‘-
_provide c-ml_y thaf portion of the ipsu;ance describcd above which is not maintait_ied by such
“contractor or subcontréctor; |
U XXVL FINANCIAL ASSURANCE
79. V\}ithin 45 days of the Effective Date and on the anniversary of the Effective Date

every year thereafter unfii Nofi_ce of Completiqn of Wdrk in aéc_:ordanc,e w‘ith'Section’ XXVﬁI
below is receive‘d ﬁ'om EPA, Respondent shali establish and maintain .ﬁﬁaf‘lcial security iﬁth‘e .
amount of 15 m_i'lliOn d.'ollars in one or more of ‘the followin'grforms: L
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“a. A surety bond guaranteeing performance of the Work; .
b. One or more irrevocable letters of criedit équaﬁng the total estimated cost of the
Work;

c. A trust fund';'.

d. A demonstration that Respondent satisfies the requiremenfs of 40 C.F.R. Pa'irtr :

264.143(f).

~.80. If Respondent se.eks‘to demdnStfétc its ability to complete the Work by means of the

financial test pursuant to Paragraph 79(d) of this Section, .t shall resubmit sworn statements

conveying the information requiréd by»40 CFR. 264.143(f) annually, by November 30 of each

year. In the event that EPA determines at any time that the financial a‘ssur'ances provided pursuant

to this Section are inadequéte, Respondent éilall, wif_hiri 30 days of receipt of notice of EPA’s

deteﬁninatioh, obtain and present to EPA for approval one of the othef forms of financial assurance -

listed m _Pziragraph 79 of this Se_ct‘ion.A Réspondent’s inability to demonstréte_ ﬁnancif;ll ability to
complete the Work shall not excuse performan'be of any activities reciuirecl_ under this Order.

81. If, after therEffecti\"_e Datej, Res;pondént can show that the estimated cost to compiete
the refriaining Work has diminished below the afnouﬁt set forth in Paragraph 79 of this Section,
Resporideﬁt may, on any a:u;iveréary daté of the Effectiv_¢ Date, of at any bfher .time agr‘;éd to by
the Pértieé, reduce the aiﬁount of_ the financial security pr'ovide_d undef this Section to the estimate;d
cost of the re;tnaining Work to be perfoﬁned'./v Respondent sﬁall submit a. proposal for such
reductipﬁ to. EPA, iﬁ aCcordahce with th¢ fequiréments of this Section, and may reduce the amount

of the .secufi\ty upon approval by EPA. Inthe event of a dispute, Respondent mayv réduce the
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‘a'u'n.ou.nt of the sécuri_ty in éccordance With :t_he‘writtevn denision resolving .the dispnte. !
“ oot méy (_:hanéé ‘the'fo‘rm. of ﬁnané'ial aésufance pro‘vidéd under thls Séction at_
' } -ény'time; upnn notice to_and npprnval by EPA, vpro_v.ide.d that the new fonn of assnranée méet's the
' requirements pf tni:s ‘Sec.:tijon. In the efént "c.)f a disputq; Respondént r'nay changé ‘tvhe fo’rm of fhe _ |
' \fﬁnan‘cial ngsuranné Only-in-a(':.cordan(‘:e with tnc Writ',t‘en: dééision reéblving t'he‘.dis_puté. ' |

 XXVIL MODIFICATIONS -

. 83. EPA may detéx_miné_that in addition to tasks d;:ﬁned in the SOW, ‘br’initial approved

- work plans, other 'addition'al work maj} be necessary_ to accomplish the objectives of the removal” -

»nctAi}c)n. EPA may reqnesf R'e.spnndentﬁto perform _th_ese fésponse actions and Respondent shall
. c0nﬁrrn ii'tsv' wilﬁngness t‘(_). péfform the addi#idnalv work, 'in' wrltmg, to EPA ‘within 7 dayé c;f receipt
of EPA’s requést or R“e‘spo.nc‘l.é‘,_nt rnay in;nke dlspute fcéolntion. Subj ect to EPA resplution df any
dispnte, Respondent shall irnplérnent Vthe‘ zidc__iitio‘nai tasks W_hich EPA. detennines are nncénsary. -
' Any othgfiféquireménts of this Order rnay be modiﬁé_d in wriﬁng by mu_tu‘alvag.reement Qf, the. e
-' parties. . o .
| : “ "85, If vR.vesp-onde.nt 'se»ek's'p‘efmivssion to deviate ﬁo?n‘any apnronéd work plan nr Schedule or
Statement of Work, _Respondenf?s Prnj ect Cnordinator.snall_ submit a written feQunst to EPA fqr '
apnroval outlining the proposé_d Ino‘diﬁnatio_n and its basis‘. Respbndent r_néy not nroc_eed With thé h
_feduested devvialtion until reneiving oPal or written Epva'OV?ll fro’mv the EPA Project .
| '86; No infnfrnnl ad\fine, gnidance, ‘sugge:stio.n, or c'omrn’e"n‘t by the EPA P r_oj.ect' Coordinator
or ot.her" EPA r}epres’entat.iVeé regarding'Ar»c‘portS., Pl_ar}s, sneciﬁcntibns,_schedules, or any cheri |
__ wnting snbmi'ttéd by Resnnndeni shall relieve Res"p:onde'nt of itsvobliéati'on to obtain any formal

7~
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approval required by this Order, or to comply with all requirernents of this Order, unless it is
formally modiﬁed.' |

XXVIII NOTICE OF COMPLETION OF WORK

87 When EPA determmes after EPA s review of the Fmal Removal Actlon Completlon o
. Report that all Work has been fully performed in accordance with this Order w1th the exceptlon of '
any_ contrnurng obhgat10ns_ r_equlred.by thls Or_der,)mcludlng poetfremoval slte con‘rrols_ and o :
o rnonitoring,;if any, payrnent of \Fl.ltu"rfe-Respon_se‘ Coeis, or. record retenrion, EPA willipror/ide |
;wrivtren notic?;.to“Respondenr‘._‘ If EPA dererrnineé tbat any such.Work' h‘als'.no_t been_compieted in ,
accordance with this O'}rde'r,‘E'PA’» will notify Responderit,proVide a(lisr"o,ft_he‘de'ﬁgiencies', and -
,v'rc:ou’ire that Respondent ‘co.rrect such deﬁciencies. ; Reepon_dent snall tjmplerrrent k;themodiﬁed and
approved Work Plan and sr{;u’ "subm'i‘t a rn'odiﬁed' Final Removal »Action Conrpletion Report in
0

_accordance w1th the EPA notlce Failure by Respondent to. 1mplement the approved modlﬁed

Work Plan shall bea vrolatlon of thls Order.

XXIX SEVERABILI’_I‘Y/INTEGRATI‘ON/APPENDI'CES'
-88: Ifacourt is}snes an ,order that .in\.falidate's any provision of thrs Order o_r ﬁnds that o ..
o Re'ispond';e{nt-‘has s.uf.ﬁcient'cause not to comply with one or more prox.frsions‘ of thls Order, - |
ReSpondenr' shall rernain bound to comply wifh: all pro\riéions of this Ordernot invalidated or
E deternqined‘ to be snbj ect to a‘sufﬁcie‘_nt cauee'de'fense by ihé court’s order. |
| , ‘89.1 This Order and its appendicesconst'itute the ﬁnal, complete and ex'clusi.veagreement
~-and understanding among the Parties With resp.ect‘»fo' the settlement embodied in this brder. T-be | ’
. parties .acknowledgeth‘at .there are no r_epresentati-ons, ag'reements; or understandingé r_elating to,dthe
Termmal 4 RemoVal 'ActiOn Area.-'.Page 46 \ |
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. settlement .other than' those expresslyS contained_ 1nth1s O»rder.} The following appendices are -
att'ached to and incorporated into this Order'- : N | :

a. Append1x A: Map generally deplctmg the Termmal 4 Removal Actlon Area and
the1l 1mmed1ate upland area " | |

b Appendlx B Statement of Work

: XXX EFFECTIVE DATE

90. Th1s Order shall be effectlve on the day it is s1gned and 1ssued by EPA. The ‘
| -undersigned representatwe of Respondent certifies that (s)he is: fully authonzed to enter 1nto the -
terms and condrtlons'_ of this Order and to b1nd Respondent .

_XXXI NOTICES AND SUBMISSIONS

91. | Documents 1nc1ud1ng work plans reports approvals d1sapprovals and other
correspondence which must be subm1tted under this Or_de_r, shall be sent to the individuals at the
- addresses spec'iﬁe'd below, unless those ln’dividuals give ertten notice of ‘a change to the- other
.par_'ties. All notices and submissions _shall be‘ c_onsivdered effective one business ‘day after receipt

by Respondent's Proj ect Coordinator, unless otherWis_e provided'. R‘espondent shall also submit

‘such documents in electronic form via email to sheldrake.sean@epa. gov or via CD-ROM. -

a. One (l) copy of EPA correspondence or other commumcatlons to Respondent’s-
PrOJ ect Coordinator: :

Anne Summers

Port of Portland ,
- P.0O.Box 3529 . -
 Portland, OR 97208

(503) 944-7508 (telephone) -
(503) 944- 7353 (fax)
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’ summea@ponptld com '(e-mail)
b Three (3) copres of documents to be submltted to EPA shall be forwarded to:

- Sean Sheldrake :
U.S. Environmental Protection Agency
1200 Sixth Avenue, ECL-111"
Seattle, Washmgton 98101

c. One (1) copy of documents shall be submltted to DEQ

James M Anderson

DEQ Northwest Region

2020 SW Fourth Ave

Suite 400 o
Portland OR 97201 . )

d. One (1) copy to Oregon Department of Fish & Wildlife:

‘Rick Kepler
Oregon Depanment of Fish & Wlldhfe B ' : : )
2501 SW First Avenue o N _ I ‘ | g
Portland, OR 97207 - ‘ - S :

e. One (1) copy to NOAA

Helen Hlllman
Coastal Resources Coordmatlon _ _ _ ‘ '
c/o EPA Region 10 ~ oo o ’
1200 Sixth Avenue (MS ECL-I 17) . :

- Seattle, WA 98101

f One copy to the U.S. Department of Intenor

Preston Sleeger '
Regional Environmental Officer
Pacific Northwest Region -
500 NE Multnomah St.
Suite 356
Portland, OR 97232

3
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g. One copy to the Confederated Trlbes of the Warm Springs Reservatlon of
Oregon _ _ _

Bnan Cunninghéme '
(b) (6)
Hood River, OR 97031

" h. One copy to the Confederated Tnbes and Bands of the Yakama Nation:

Lynn Hatcher ' :
Yakima Nation Flshencs Management Program
P.O. Box 1514690 SR 22 _
Toppenish, WA 98948 -

1 One copy to the Confederated Tnbes of the Grand Ronde Commumty of Oregon: .

Rod ‘Thompson

Confederated Tribes of the Grand Ronde Community of Oregon
47010 SW Hebo Road :

Grand Ronde, OR 97347

j. One copy to the Confederated Tribes of the Slletz Indians: |

Tom Downey -

Environmental Specialist | ' 3
Confederated Tribes of the Siletz Ind1ans
P.0.Box 549

Siletz, OR 97380

k. One copy to the Confederated Tribes of the Umatilla Indian Reservation: .

Audie Huber - v ,
Confederated Tnbes of the Umatilla Indian Reservatlon
Department of Natural Resources

73239 Confederated Way

Pendleton, OR 97801

1. One copy to the Nez Perce Tribe:

Rick Eichstaedt , .
Nez Perce Tribe - v
P.O. Box 365 B '
Lapwai, ID 83540 -
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It is so ORDERED and Agreed this_ Z"A_day of Q. , 2003.

DATE: ‘017/1027

Agreed this ZS day o ’0‘%003

For Re ort of Portland

Title

Terminal 4 Removal Action Area - Page 50




4 |
— REMOVAL

Ownership:

“TERMINAL 4 _[ .7

APPENDIX A

TERMINAL 4 REMOVAL ACTION AREA_

HARBOR LINE

WILLAMETTE RIVER

.
_ 0 600 1200
(—
Port of Portland : Scale in Feet

- State of Oregon

Map of Terminal 4 Removal Action Area

&F:mﬁ g:’ mﬁ\&%\vm 4\opp_o.dwg




APPENDIX‘B

STATEMENT OF WORK

PORT OF PORTLAND TERMINAL 4 REMOVAL ACTION AREA
' PORTLAND HARBOR SUPERFUND SITE
' PORTLAND, OREGON '

I“PURPOSE

'The purpose of th1s Statement of Work (SOW) is to 1mp1ement the Admmistrative Order
on Consent for Removal Action (AOC) ' .

" The Work to be completed under thls SOW shall include preparat1on dehvery, and
1mplementat10n of the followmg : : _

Engineering Evaluation/Cost Analysis (EE/CA) Work Plan (draft and final),
Removal Action Area Characterization Report (draft and final); =

" Engineering Evaluation/Cost Analysis (EE/CA) Report (draft and final);
Biological Assessment (BA) and Clean Water Act (CWA) (Section 404)
Analysis Memorandum;

5. Removal Action Design Documents (conceptual pre -final and ﬁnal)

6. Removal Action Work Plan (draft and ﬁnal)

7. Implementation of Removal Action;

8

9.

1

NN

. Removal Action Completion Report (draft and ﬁnal)
Long-Term Monitoring and Reporting Plan (1f appropriate) and
10. Communlty Involvement Act1v1t1es

Removal activities shall be completed in accordance with Table 1 of this SOW. The goal
© 1s to implement the removal activity begmmng in 2007, or as otherwise approved by the
Environmental Protection Agency (EPA).

The Respondent w1ll coordinate monthly meetings and/or teleconferences with EPA,

. DEQ, the Tribes, and the Trustees to discuss the status of work described in this SOW.

~ Monthly meetings may be cancelled or postponed upon agreement between EPA and the
Respondent. Respondent will coordinate quarterly meetings with EPA and DEQ and/or |
~ updates will be provided regarding source control efforts pertaining to the Removal

Action Area. DEQ, the Tribes and the Trustees will submit their comments to EPA EPA .

will provide the comments to Respondent that Respondent is to address.

IL. WORK TO BE PERFORMED BY RESPONDENT

‘Deliverables spemﬁed in this SOW shall be cons1stent W1th “EPA’s Guidanceon .
'Conducting Non-Time-Critical Removal Actions under CERCLA” (EPA/540/R-93/057,
- OSWER 9360.0-32). Work to be completed under this SOW shall also include activities *



necessary to achieve the criteria and performance standards contamed in this SOW work
plan report or other dellverable approved under the AOC and this SOW

. Respondent shall complete the following tasks:

g 1. Engin‘ee’rin‘g Evaluation/Cost Analysis (EE/CA) Work Plan

Respondent shall submit an EE/CA Work Plan that will includé a summary of ex1strng '
information, a project work plan, a Sampllng and Analysrs Plan (SAP) and a Health and
Safety Plan (HASP). :

"The EE/CA Work Plan shall include, at a minirnum, the following int:_”ormation:-
. Introductlon/Purpose

e Brief descnptlon of Port of Portland Terrmnal 4 Removal Actlon Area charactenstrcs
including ecologrcal and phys1cal charactenstrcs :

e Identification of hrstonc and potential ongomg sources of contamination to the Port of
Portland Terminal 4 Removal Action Area, including past and present operations,
~ drainage, discharges, or other releases;

e Summary of existing information on upstream and upland contamination sources that’
have the potential to contaminate the Removal Action Area, including a description
of environmental investigations, environmental cleanups and planned upland source °
control measures that will be conducted under agreements with DEQ as the lead
agency,

. Terminal 4 historical information including dredging history and identification of past
* and present property owners, operators, and major tenants in the Port of Portland
Terminal 4 Removal Action Area as well as owners and operators of all 1mrned1ately
- adjacent upland propertles

e Summary of current Port and tenant marine and associated facility operations and
potential access or operational constraints on Work Plan implementation;

» Description of the nature and extent of contamination in the Port of Portland Terminal
4 Removal Action Area, to the extent known, including a summary of existing
sediment quality data with a comparison to existing sediment quality guidelines that
represent a range of levels including low or no effects (e.g., Threshold Effects
Concentrations [TECs], Threshold Effects Levels [TELs], Effects Range Low
[ERLs]), as well as levels at which some effects are expected (e.g., Probable Effects
Concentrations [PECs], Effects Range Medium [ERMs]). Existing chemistry data
will be reviewed to establish Category 1 and Category 2 data categones in accordance
with the Portland Harbor RUFS protocols '




. Summary of results from s‘édirnent toxicitytesting conducted to date; '

e If accepted by the Trrbes a reference to.the cultural Tesource survey performcd in

~ consultation with the Tribes, or a process for reaching agreement with the Tribes on a
- survey, and a process for developmg procedures to protect and address such cultural :
TEeSources; . oo

e A description of the analys.is to be conducted to determine the likelihoodof post

Removal Action recontamination of the Port of Portland Termmal 4 Removal Action
Area by upland or upstream sources of contamrnatron -

_ .o Identification of Removal Action Objectwes (RAOs) potential Apphcable or

Relevant and Appropriate Requirements (ARARSs), and To Be Considered (TBCs) for
the Port of Portland Terminal 4 Removal Action Area, in consulta’tlon w1th State of -
- Oregon and other partners on the Removal Action;

.« A descnptron of the analys1s to be conducted to determine disposal facility options
~ - for contaminated sediment, including a description of the pubhc part1crpat1on process
for selecting a disposal facility; and - : -

e Other information (including maps and figures) .'necessary to gain a general
- understanding of the Port of Portland Terminal 4 Removal Action Area.

Respondent shall also identify data gaps that will be filled by the collection and analysis =

of field data. Investigation activities will focus on problem definition and will result in

data of adequate quality and technlcal content to evaluate the following:

Nature, extent, and volume of sed1ment c_ontarnlnatlon;

e Potential human health-and ecolo gical risks resulting from sediment contamination;

e Engineering characteristics of the Removal Action Area including sediment
- consistency, dredgeability, potential slope stability issues related to dredgmg, and
potentlal sediment consolidation issues associated with capping; . '

‘e Potential water quality effects associated w1th dredgmg, p111ng removal sheet pile

1nstallation capping, or dlsposal technolog1es

. Alternatw'e technolo gles for sediment remediation including capping, dredging, .

treatment (not including treatability testing, which is reserved and may be performed -
 later, if needed) and disposal (on Site and off- S1te) and~ :

. »i_‘Potent1al 1mpacts to threatened or endangered spec1es other blolog1cal receptors and
the potential habrtat benefits and impacts of the removal action and related disposal

E T
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The procedures Respondent plans to implement when conducting all field activities will

be detailed in the SAP that will be included in the EE/CA Work Plan. The SAP will

- ensure that sample collection and analytical activities are conducted in accordance with
technically acceptable protocols and that data meet data quality objectives. The SAP

.- provides a mechanism for planning field activities and consists of a Field Sampling Plan -

~(FSP) and a Quality Assurance Proj ect Plan (QAPP) Details are prov1ded in Sect1on 111

of this SOW. . .

Respondent shall also prepare HASP that is designed to prOtect personnel from physical,

chemical and other hazards posed by ﬁeld sampllng efforts Details are set forth n

Sectxon III of this SOW. :

- Upon request by EPA, Respondent sh_all also submit copieé of previous studies or*
- sampling efforts conducted independently or under local, state or other federal authorities
. or agreements that are determined by EPA to relate to remedy selection under this Order.

Additionally, Respondent shall continue to work under DEQ supervision on source
control efforts related to the Port of Portland Terminal 4 Removal Action Area, which
may include source identification, source prioritization, documentation and tracking of
source control plans and completed source control actions, evaluating and documenting
- effectiveness of source control measures, and providing input to EPA and DEQ’s
decision as to effectiveness of source control in order to implement the Removal Action.
- The goal is for significant ongoing sources to be controlled to the greatest extent
practicable before or during Removal Action implementation. such that 31gn1ﬁcant post
Removal Action recontammatmn is not predlcted :

2. Removal Action Area Charactenzation Report

Respondent shall submit a Removal Action Area Characterization Report that includes
information from field sampling events, including validated analytical results.

The Removal Action Area Characterization Report shall include, at a minimum, the
followmg sections: ' .

e Introduction/Purpose;

e Summary of the field sampling effort that, at a minimum, includes sampling vessel
information, field effort dates, a summary of the sample collection effort (e.g., surface
'sediment, subsurface sediment, and surface water samples), field sample observations
(e.g., sediment descriptions), and a summary of sample and station locations —
including station depths (corrected to mean lower low water), station locations
(latitudes/longitudes and state plane coordinates), maps and figures;

o Deviations from the FSP;

e Summary of sample handling and shipment; and




o Summary of all data, including a data validation report. Data from this effoﬁ shall be
provided electronically in a format consistent with other data already acquired under
the harbor- w1de study v ‘ _ T Y

: Respondent shall submit the data validation repbrt to EPA within 5 days of Respondent’s '
receipt of the data validation report from their contractor or in-house source. Information
necessary for EPA to perform an mdependent review of the vahdated data shall also be -

' prov1ded S

3. Engmeermg Evaluatlon/Cost Analysns (EE/CA) Report

J

Based on data obtained i in the previous samplmg efforts and work to be perfo_rfned under
this SOW, and in consideration of EPA’s guidance for removal actions, Respondent will
prepare a technical briefing for EPA, DEQ, the Tribes and the Trustees on the proposed
‘removal alternatives that will be presented by Respondent in the EE/CA.

. After the technical briefing, Respondent, in con51deratxon of comments recelved at the
technical bnefmg, will submit a ﬁrst draft of the EE/CA

The first draft EE/CA will be revised in response to EPA comments. A second draft
EE/CA shall be submitted to EPA for release for a formal public comment period,
following EPA approval and modification if necessary if EPA comments were not
adequately addressed. If requested by EPA, a final version of the EE/CA shall be )
submitted to EPA for review and approval in accordance with the schedule set forth i in
Table 1 of this SOW The EE/CA w111 contain the followmg sections: :

Executive Summary;
Introduction; - ,
Removal Action Area Charactenzatlon . -
The result of the analysis regarding the post Removal Action recontamination
- potential of the Port of Portland Terminal 4 Removal Action Area by upland or
* upstream sources of contamination, including whether source control actions, will be
sufficient or if additional actions may be requxred to control potentlal sources of
significant recontamination;
e Procedures for addressmg and protectmg cultural resources in the Removal Actlon
Area; :
Identification of Removal Action Objectlves
Identification and Analysis of Removal Action Technologles
Identification and Analysis of Removal Action Alternatives, including the
‘identification and analysis of disposal facility options and incorporating the costs of
any Removal Action constraints imposed by current or planned Port or tenant marine
and associated facility operations;
e Comparative Analysis of Removal Action Alternatives;
e Recommended Removal Action Alternative, 1ncludmg the selection of any needed
: dlsposal facnllty,



An assessment of the residual risk anticipated after Removal Action implementation;
e Schedule for recommended Removal Action; and
o Preliminary drafts of the Biological Assessment and Clean Water Act analysis

‘memorandum for the recommended Removal Action alternative (see Section 4
below). '

A pubhc comment perrod of at least thirty (30) days is required for the EE/CA and any
supporting. documentatlon Respondent shall assist EPA, as requested, . before and during
the comment period with its community relations activities conicerning the EE/CA.
Respondent shall also assist EPA in compiling the Administrative Record before and
during the public comment period. If, based on public comments received, EPA
determines additional data or analyses are requlred to complete the EE/CA, Respondent
shall collect such data, or perform such analyses as determmed necessary by EPA.

4 Biological Assessment (BA) and Clean Water Act (CWA) (Sectlon 404) Analysns

: Memorandum

In order to identify the presence of threatened, endangered, proposed or candidate

species, or their habitat, within the vicinity of the proposed Port of Portland Terminal 4
Removal Action Area, Respondent will prepare, for EPA approval, a draft BA to support. |
compliance with the substantive requirements of the Endangered Species Act. The draft

- BA will characterize baseline conditions of existing habitat; address potential project
impacts that the Removal Action may have on these species, their habitat, and their food
stocks; and describe best management practices and conservation measures de31gned to
avoid or mmrmlze any negatlve 1mpacts

If dredgmg, capping, or other ﬁllmg is a component of any of the alternatives,
Respondent shall submit a draft memorandum that provides sufficient information to

- demonstrate compliance with the substantive requirements of Section 404(b) (1) of the
CWA. The memorandum shall document the information gathered regarding -
practicability and cost, long- and short-term impacts from all proposed alternatives,
minimization of adverse effects, and an analysis of the need for any mitigation. -

5l. Project Design Documents

After EPA has selected a removal action for the Removal Action Area and set forth its
determination and selected action in a Terminal 4 Removal Action Memorandum,
Respondent shall prepare project design documents, including construction plans and
specifications, to implement the Removal Action and shall demonstrate that the Removal
- Action design shall meet all objectives of any Action Memorandum or other EPA
decision document. Respondent shall meet regularly with EPA prior to and during
development of design documents and provide EPA, for review and approval, the key
technical documents that support the removal design (see below). Design documents,

- including plans and specifications, shall be submitted in accordance with the schedule set
forth in Table 1 of this SOW.




5.1 Conceptual, Preﬁnal; and Final Designs

Respondent 'shall submit the.following levels of design: .

X Conceptual design when the design effort s 30 percent complete
¢ Prefinal design when the design effort is 60 percent complete;

o Final design when_the design effort is 100 percent complete.

The final desi gn Shall fully addreSs allIEPA comments made on the prefinal design.

5.1 1 Conceptual 30 percent) Des:gn shall 1nc1ude an overall explanation of the o
following as appropriate: . o

e Ifthe selected altemative 1ncludes capping, the conceptual de51gn will show capping
areas and conceptual slope and cap designs; -

- o Ifthe selected alternative includes dredging, the conceptual de51gn will show
dredging areas and conceptual cut thicknesses and slope angles; :

e Proposed disposal technology (on-Site or off-Site) conceptual design 1nc1ud1ng )
general disposal location, handhng methods and transport approaches ' ' o :

 Annotated outline of prefinal design ana1y51s report; - : o R
Annotated outline of plan drawings; - S o o N

e Annotated outhne of spemﬁcatlons

S.1. 2 Prefinal ( 60 percent) Désign shall include three separate dellverables as follows -

. Preﬁnal (60 percent) Desrgn Analys1s Report
e Prefinal (60 percent) Construction Documents and Schedule L . _ o
e Prefinal (60 percent) Design Plans S . B A

5.1 2 1_Prefinal (60 percent) Des1gn Analysis Report shall provide the design criteria
and the basis of design for the Removal Action. Examples of the types of 1nformation to
be included are described below:

e Technical parameters and supportlng calculations upon whlch the design will be
~ based, including but not limited to design requirements for each remedlal action
.technology to be employed (e g dredgmg, capping)
e Ifthe selected altemative 1nc1udes capplng
- approprlate phys1ca1 and chemical charactenstics of materials to be used for
sediment capping and method for identifying and testing clean source material
’mcludmg acceptance criteria for such material

- determmatlons regardmg potent1al propeller scour for capped _areas; :

- cap placement_techniques; :



o construction phase(s)

~ Ifthe selected alternative includes ,dredging and/or excavation:

"~ Identification of requirements for the contractor regarding the handling, transport -

* (including haul routes) and disposal of dredged or excavated sediments ,
including identification of any best management practices, monitoring, and/or

analyses necessary to protect personnel from potential chemical hazards posed by L

this Removal Actlon (such act1v1t1es may be further described in the contractor S
HASP); : : -

= design dredge or excavat1on depths and overcut allowances dredged or excavated v

'material volumes and dredgmg or excavatlon techniques

- 1dent1ﬁcat10n of potent1a1 location(s) for disposal of dredged or excavated
sediments L D /

- ifthe proposed disposal technology is an off Site upland landﬁll ‘the des1gn
documents will include descriptions of sediment transloading (from water
o transport to land transport) stockpihng, dewaterlng, and overland transport;

 ifthe proposed disposal technology is an on-Site near shore Confined Disposal
Facility (CDF), the design documents will include fill closure approach,
hydrogeologic and contaminant transport evaluation for the fill, static and seismic

stability analyses, filling approach, consolidation analysis, and screening of other

potential sources of material for the CDF;

Descriptions of the analyses conducted to select the design approach, including a

summary and detailed justification of design assumptions and verification that design '

will meet performance standards;

Access and easement requirements and permit requlrements or substantlve '

Plan for reducing negative effects on the env1ronment ‘and community durlng the

An outline of the long-term monitoring and reporting plan; and

Analysis and recommendations on institutional controls and/or engineering controls
that may need to be implemented to ensure the long-term effectiveness of the
Removal Action, including descriptions of how such controls would be implemented,
by whom, and under what circumstances such controls could be removed or
terminated (see “Institutional Controls” OSWER 9355.0- 74FS P, EPA 540-F-00-005,
September 2000)




If appropriate, conduct an update of the analys.is regarding post Removal Action
recontamination of the Port of Portland Terminal 4 Removal Action Area by upland

_ or upstream sources of contamination, including what source control actions have

occurred since the EE/CA analysis, whether additional actions and/or schedule del_ays
‘may be necessary to control potentlal sources of 31gmﬁcant recontamination.’

If the selected altematlve mcludes capplng, the cap design shall follow appropnate EPA
guidance, including “Guidance for In-Situ Subaqueous Cappmg of Contaminated

~ Sediments” (EPA 905-B96-004). Performance-of capping activities shall be conswtent_

‘with federal regulatlons mcludmg the requirements of Sections 401 and 404 of the
CWA " :

If the selected altematlve includes dredgmg, the performance standards shall bé _

* consistent with federal regulations, including requ1rements of Sectlons 404 and 401 of the

CWA and Section 10 of the Rlvers and Harbors Act

/

5.1.2.2 Prefinal (60 percent) Constructlon Documents and Schedule,' including:

Construction plans/drawings/sketches and required speciﬁcations;

Proposed locations of processes/constructlon act1v1ty or spec1ﬁc requ1rements for
such locations; :

Schedule for constructlon and lmplementatlon of the Removal Action that 1dent1ﬁes :
maJor mllestones '

5.1.2.3 Prefinal (60 per"cent) Design Plnns, including: ’

Draft Construction Quality Assurance Plan (see Section III of this SOW) which shall
detail the remediation verification method and approach to quality assurance during
construction activities in the project area, including compliance with ARARs. The
Plan will describe the methods used to measure compliance with measurement quality
objectives (such as performance and method requirements), including target dredge or
excavation depths, if appropriate. The Plan will include, as an attachment, a Draft

- Removal Action Sampling and Analysis Plan (see Section III of this SOW), which
‘shall include a field sampling plan and a QAPP. If the selected alternative includes
‘capping, performance monitoring will include characterization of in-place capping

materials (e.g., coverage and thickness). If the selected alternative includes dredging
or excavation, performance monitoring will be performed to- confirm that dredged or
excavated material is properly staged, dewatered, and transported to a suitable
disposal site; and that field construction activities are properly sequenced.

Draft Water Quality Momtonng Plan and its associated Quality Assurance Project
Plan and HASP (see Section III of this SOW), which shall detail water quality
monitoring to confirm that water quality standards as defined by substantive

~ requirements of CWA Section 401 water quality certiﬁcation for compliance with the



. : . . . ane g
. . : .
. . . .

requirements in CWA Section 404(b)(1) guidelines are met (or ensure approval to
allow temporary exceedances of water quality standards has been received) during
any capping and dredging operations and where return-water from barges or de-
watering (as appropriate) may affect the water column. The plan shall describe the -
specific water quality monitoring requirements, including a schedule; sampling
locations; sampling intervals; sampling equipment and parameters; analytical
methods; key contacts; reporting requirements (including daily reports); daily
contacts for notifications of any exceedances; result summaries; and draft and final
* Water Quality Monitoring reports. A QAPP and a HASP specnﬁc to water quality
'momtonng shall be 1ncluded in this dehverable

5.1.3 Final (1 00 percent) Des:gn
T he 100 percent F mal Desrgn submlttal shall mclude the followmg

Final De51gn Analys1s Report; -

Final construction documents and schedule

Final Design Plans;

‘Operation, Maintenance, and Momtonng Plan;

Final cost estimate for the Removal Action and estimated cost for long-term
monitoring; and ' :

¢ Final schedule.

6. Removal Action Work Plan

Respondent shall prepare a Removal Action Work Plan that outlines the implementation

of the selected Removal Action alternative, including how construction activities are to

" be 1mp1emented by Respondent and coordinated with EPA. The Work Plan shall include,
at a minimum, the following elements that are consistent with and implements the

approved final de51gn ' :

e Removal action project plan describing the sequence .of activities;

e A description of how the removal action implements the final design;

¢ Schedule of activities for completxon of the Removal Action, mcludmg mspectxons
meetmgs and documents referenced in thlS task;

. Remedlal action HASP that 1S de51gned to protect personnel from physieal, chemical
and other potential hazards posed by this Removal Action;

e Construction quality assurance plan (CQAP) and statement of qualifications (for the
construction contractor). The CQAP will describe in detail the methods for direct
measurements to be made during construction to ensure RAOS and performance
standards will be met ' :
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. 'Re'medial action environmental protection plan;

s

" e " Procedures for processmg desrgn changes and securing EPA review and approval of

- such changes to ensure changes are consistent with the obJectlves of this Removal
'Actlon :

e Procedures for coordmatmg w1th EPA regardmg compllance w1th EPA s Off S1te

Rule, as apphcable

The HASP shall follow EPA guidance and all OSHA requlrements as outlmed n 29

C.F.R. 1910 and 1926. Respondent may ut111ze existing HASP project documents or
other company/contractor HASPs provided that Respondent demonstrates the HASP has -

__been modified, as necessary, or otherwise sufficiently addresses the activities covered by

this SOW.- Draft and Final versions of the Removal Action Work Plan shall be submitted
to EPA for review and approval in accordance with the schedule set forth in Table 1 of

_.-_th1s SOW

7. Implementatibn of Removal Actibn '

As described in Table 1, Respondent shall prov1de not1ﬁcation to EPA thirty (3 0) days

‘prior to Initiation of ﬁeldwork to allow EPA to coordinate field oversight act1v1t1es '

Respondent shall complete the sediment Removal Action in accordance with the
approved Final Design documents and Removal Action Work Plan. The followmg s

- activities shall be completed in constructing the Removal Action
| EPA and Respondent shall partlmpate ina preconstruction meetrng'to: ER

e ReV1ew methods for documentmg and reportmg data and comphance ‘with

- specifications and plans including methods for processing design changes and
‘securing EPA review and approval of such changes as necessary,

o Review methods for‘ distributing and storing documents and reports; -

o Review work area security'and safety protocols, as appropriate;

e Denionstrate that construction management is in place, and discuss any appropriate
modifications of the CQAP to ensure that prOJect specrﬁc considerations are
addressed; -

e Discuss methods for direct measurement, including confirmation sampling of . ~
‘construction work to be used to ensure performance standards are met; -

e If requested, conduct a Removal Action Area tour in the project area to verify that the -
design criteria, plans, and specifications are understood and to review mater1al and
/ equ1pment storage locations ‘as appropriate _ '




e If appropriate, conduct an update of the analysis regarding post Removal Action
recontamination of the Port of Portland Terminal 4 Removal Action Area by upland
- or upstream sources of contamination, including what source control actions have

occurred since the EE/CA analysis, whether additional actions and/or schedule delays |

may be necessary to control potential sources of srgmﬁcant recontammatlon

Respondent shall transmit. (electromcally) draft key points and actlon 1tems ofthe
* preconstruction meeting to all parties within seven (7) days of the meeting. Respondent
shall submit final key points and action items of the preconstructron meetmg to all partles

~ within fourteen (14) days of the meetmg

Pursuant to the CQAP weekly reports shall be prepared and submltted (electromcally) to
EPA for review during the Removal Action. Weekly reports shall include work
performed, problems encountered and solutions proposed, water quality monitoring
results, and work to be performed during the following week. If applicable, Respondent
~ shall inform EPA of the off-Site disposal facility proposed to receive any debris or
‘ dredged/excavated materials from the Port of Portland Termlnal 4 Removal Actlon Area.
Within seven (7) days after Respondent makes a prehmmary determination that ,
construction is complete, Respondent shall orally notify EPA for the purposes of '
vscheduhng a final inspection and/or meeting. Within fourteen (14) days after the final -
inspection and/or meeting, Respondent shall send a letter to EPA stating that construction

is complete and responding to any outstanding i 1ssues that were raised by EPA durmg the

final 1nspect10n/meetmg
8. Removal Action Completlon Report

Within 60 days after completion of the constructron phase of the Removal Action,
Respondent shall submit for EPA review and approval a Removal Action Completion
Report. This report shall contain a description of the Work described in the Removal
Action Work Plan and the Work that was actually performed. In the report, a registered
professmnal engineer and Respondent shall state that the Removal Action has been
constructed in accordance with the design and specifications. The report shall provide as-
built drawings, signed and stamped by a professional engineer, showing the area and
depth of the location remediated.. The final report shall include a good faith estimate of
total costs or a statement of actual costs incurred in complying with the Order, a listing of
quantities and types of materials removed off-Site or handled on-Site, a listing of the
ultimate destination(s) of those materials, a presentation of the analytical results of all
sampling and analyses performed (including a map showing the locations of any
confirmatory samples), and accompanying appendices containing all relevant

- documentation generated during the Removal Action (e.g., manifests, invoices, bills,
contracts, and permits). All analytical data collected under this AOC shall be provided
electronically to EPA. The final Water Quality Monitoring report may be submitted as
an appendix to the Removal Action Completion Report. This Removal Action
Completion Report shall contain a description of any institutional controls that are in
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“place, or engineermg controls that are neccssary to sustain the integrity of the Removal -
Action, along with copies of any agreements or other documents used to estabhsh and
implement such controls. - :

The final report shall also include the following cemﬁcatlon sngned by a person who
superv1sed or directed the preparation of that report: ‘

“Under penaltyof perjury under the laws.of the United States, I certi fy that to the

best of my knowledge, after appropriate inquiries of all relevant persons involved -

~ in the preparation of the report, the information submitted is true, accurate, and
complete. .I am aware that there are significant penalties for submitting false
information, including the possibility of ﬁne and imprisonment.”
9 Long—Term Momtormg and Reporting Plan

If identified as a component of the selected altemative Respondent shall prepare a Long—

Term Monitoring and Reporting Plan for the Port of Portland Terminal 4 Removal Action

Area. The Long-Term Monitoring and Reporting Plan shall include inspections and
analyses to monitor the Removal Action implemented at the Port of Portland Terminal 4
Removal Action Area.

If required, the Long-Term Monitoring and Reporting Plan shall describe monitoring
objectives, an overview of the monitoring approach, design of the monitoring program -
(e.g., sampling strategy, station locations and replication, field sampling methods,
laboratory methods), data analysis and interpretation, reporting requirements, anda
schedule. The Plan shall include, as appropriate, visual inspection, bathymetric survey,
sediment deposition monitoring, chemical monitoring, and sediment samples in capped
areas and non-capped areas (including excavated areas) to monitor for recontamination.
Data from long-term monitoring shall be assembled into reports and submitted to EPA in
accordance with the schedule set forth in the Long-Term Monitoring and Reporting Plan.
Based on long-term monitoring results, EPA shall determine if future response actions
are needed to achieve the cleanup objectives. :

7 10 Community Involvement Activities

If requested by EPA, Respondent shall provide information supportmg EPA’s community
. involvement programs related to the Work performed pursuant to this Order, and shall
participate in public meetings which may be held or sponsored by EPA to explain
activities at the Removal Action Area or concerning Work performed pursuant to this
Order. As part of the Port’s routine public outreach efforts, the Port will consult with
EPA regarding the planned outreach effort relating to the Port of Portland Terminal 4
Removal Action and request EPA involvement in such effort. EPA wﬂl coordinate its
community outreach efforts with DEQ. : - :
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II1. CONTENT OF SUPPORTING PLANS
IQ Sampling and Analysis -'l_’lanr

Respondent shall develop aproject-speciﬁc SAP co'nlprising anIFSP and a project-
specific QAPP for sample analysis and data handling for samples collected at the'
Removal Actlon Area. The SAP shall be based upon the AOC, SOW and EPA guldance

" The FSP will deﬁne in deta11 the samphng and data-gatherlng methods that w111 be used

on the project. It will include sampling objectives, a detailed description of sampling
activities, sample locations, sample analysis, sampling equipment and procedures, _
sampling schedule, station positioning, and sample handling (e.g., sample containers and . |
labels, sample preservation). The SAP will be prepared in accordance with “Methods for -
Collection, Storage and Manlpulatlon of Sediments for Chemical and Toxicological
Analyses Technical Manual” (EPA/823/B-01-002, October 2001). The content of the
SAP shall include the type of information described in EPA’s Guidance for Conducting
Remedial Investlgatlons and Fea81b1hty Studles under CERCLA (EPA/540/G-89 004)

The QAPP will describe the quality assurance and quality control protocols necessary to
achieve required data quality objectives.. The QAPP will be prepared in accordance with
“EPA Requirements for Quality Assurance Project.Plans (QA/R-5)” (EPA/240/B-01/003, .
March 2001) and “Guidance on Quality Assurance Project Plans (QA/G-5)” (EPA/600/R- '
98/018, February 1998). The QAPP will address sampling procedures, sample custody,
analytical procedures, and data reduction, validation, reporting, and personnel
qualifications. The laboratory performing the work must have and follow an approved
Quality Assurance (QA) program, which complies with “EPA Requirements for Quality -
Management Plans (QA/R-2)” (EPA/240/B-01-002, March 2001) or equivalent '
documentation as.determined by EPA. If a laboratory not in the EPA Contract
" Laboratory Program (CLP) is selected, the QAPP shall be consistent with the

requirements of the CLP for laboratories proposed outside the CLP. Respondent will
‘provide assurances that EPA has access to laboratory personnel equipment and records

for'sample collection, transportatlon and analy51s

: All sampling and analyses performed pursuant to this Order shall conform to EPA
- direction, approval, and guidance regarding sampling, quality assurance/quality control
(QA/QC), data validation, and chain-of-custody procedures. Respondent shall ensure
that the laboratory used to perform the analyses participates in a QA/QC program that
. complies with the appropriate EPA guldance

Upon request by,EPA, Respondent shall have such a laboratory analyze samples

submitted by EPA for quality-assurance monitoring. Respondent agrees that EPA _
* personnel may audit any laboratory that performs analytical work under this SOW. Prior
‘to awarding any Work to an analytical laboratory, Respondent will inform the laboratory
that an audit may be performed, and that the laboratory agrees to coordinate W1th EPA
prior to performing analyses. :
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Respondent shall provide to EPA the quality assurance/duality control procedu'res
followed by all sampling teams and laboratories performing data collection and/or -

. analysis. Upon request by EPA, Respondent shall allow EPA or its authorized -

representatives to take split and/or duplicate samples. Respondent shall notify EPA not
less than 14 days in advance of any sample collection activity, unless shorter notice is

* agreed to by EPA. EPA shall have the right to take any additional samples that EPA

deems necessary. Upon request, EPA shall allow Respondent to take split or duplicate

. samples of any samples it takes as part of its oversight of Respondent S 1mplementatlon ’
= oftheWork - . :

| Al analyt1cal data collected under th1s SOW shall be prov1ded electromcally to EPA

- 2 Health and Safety Plan(s)

The HASP(s) ensures protectlon of health and safety durmg the performance of work
under the AOC and this SOW. The HASP shall be prepared in accordance with EPA’s

- Standard Operating Safety Guide (PUB 9285.1-03, PB 92-963414, June 1992). In
“ addition, the plan shall comply with all currently applicable Occupational Safety and
. Health Administration (“OSHA”) regulations found at 29 C.F.R. Part 1910. Respondent

shall incorporate all changes to the plan recommended by EPA and shall 1mplement the
plan during the Removal Action. :

3. Constructlon Quallty Assurance'Plan |

The CQAP descri.bes the project speciﬁc components of the 'performance methods and
quality assurance program to ensure that the completed project meets or exceeds all
design criteria, plans, and specifications. The draft Plan shall be submitted with the

- Prefinal design and the Final Plan shall be submitted with the Final Design. The Final -

Plan shall be submitted prior to the start of construction in accordance with the approved

construction schedule. The Plan shall provide requirements for the‘fOIIOWing elements:

o Respon51b1htles and authorities- of all orgamzatlon and key personnel involved in the

Removal Action construction, 1nclud1ng EPA and other agen01es

. Qual1ﬁcat10ns of the Constructlon Quahty Assurance (CQA) Officer. Estabhsh the -
. minimum trammg and expenence of the CQA Officer and supportmg 1nspect10n
personnel. : A

e Inspection and verification activities. Establish the observations and tests that will be
- required to monitor the construction and/or installation of the components of the
‘Removal Action. The plan shall include the scope and frequency of each type of
- inspection to be conducted. Inspections shall be required to venfy compliance with
‘environmental requlrements and ensure compliance w1th all health and safety
procedures :
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¢ Performance standards and methods. Describe all performance standards and
‘methods necessary to implement the removal construction. Performance monitoring
requirements shall be designed to demonstrate that best management practices have
been 1mp1emented during dredging operations, dredged or excavated material
—transportatlon and cap placement

e Sampling activities Establish requirements for quality assurance sampling activities,
including the samplmg protocols, sample size, sample locations, frequency of testing,
- acceptance and rejection data sheets, and plans for correcting problems as addressed
m the prOJect spemﬁcations ‘ L

. Documentanon‘. Estabhsh the reporting requirements for construction quality -
assurance activities. This shall include such items as daily and weekly summary
repoxts inspection data sheets, problem identification and corrective measures
reports design acceptance reports, and final documentation, A description of the
provisions for final storage of all records consistent with the requirements of the AOC

. shall be mcluded -

iv SUMMARY OF MAJOR DELIVERABLES/SCHEDULE

" The schedule for. subrmssmn to EPA of dehverables described in the SOW is presented in
Table 1. : 2
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" TABLE 1 — Schedule of Project Delrverables

Engineering Evaluation/Cost

Analysis (EE/CA) Work Plan -

-Draft EE/CA Work Plan

Final EE/CA Work Plan

Within 90 days after effective date
of AOC. :

' Within 30 days after_receipt of EPA

comments on draft.

Removal Action Area
Characterization Report

_Draft Removal Action Area

Characterization Reports

‘Final Rernov_ai VAction Area

Characterization Reports

Within 150 days after EPA approval
of the EE/CA Work Plan .

Wlthrn 30 days after recerpt of EPA
comments on draft Report.

Engineering Evaluation/Cost
Analysis (EE/CA) Report

Technical Briefing on Proposed
Remedial Altematrves

| First Draft EE/CA

Second Draft (Public Revxew)
EE/CA

.Final EE/CA

Within 30 days after approval of the

Final Removal Action Area
Characterlzatlon Report by EPA.

Wrthm 90 days of the Techmcal
Briefing on Proposed Removal -
Alternatives.

Within 60 days after receipt of EPA

comments on first draft EE/CA.

‘Within 60 days after receipt of EPA

comments on second draft EE/CA.

Biologrcal Assessment and 404
‘Memorandum

Draft Biological Assessment and
Draft Clean Water Act Section
404 Memorandum

Revrsed Draft Brologlcal
Assessment and Revised Draft
Clean Water Act Section 404
Memorandum

Within 90 days after EPA issuance
of the Action Memorandum.

Within 30 days after receipt of EPA
comments on the draft Biological
Assessment and Draft Clean Water
Act Section 404 Memorandum.

Project Design Documents

Conceptual (30 percent) Design
Prefinal (60 percent) Design

Final (100 percent) Design

Within 90 days of EPA signature of

the Action Memorandum.

Within 90 days after receipt_of EPA

| comments on conceptual design.

» Within 60 days after receipt of EPA - o

comments on prefinal design.

Removal _Aetion ‘Work Plan

Draft Removal Action Work Plan

Final Remoy_al Action Work Plan

Within 60 days after EPA approval
of the Contractor.

Within 30 days afterreceipt of EPA
comments on draft Removal Action
Work Plan.

Implementation of" Removal ‘
Action

Notification of Removal Action
Start o

Removal Action Start

Provide notification to EPA 30 days
prior to initiation of Removal Action

fieldwork to allow EPAto '
coordinate ﬁeld oversight activities :

30 days after Notification Removal
Action

Draft Rernoval ‘Action

Within 60 days after completron of

‘1 Removal Action Completion
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TABLE 1 — Schedule of Project Deliverables

Report

Completion Report

'} Final Rembval Action

Removal Action (construction

| phase).

‘Within 30 days after receipt of EPA

Completlon Report comments on Draft Removal Actlon
' Completion Report..
Long-Term Monitoring and - Draft Long-Term Momtormg and Within 60 days after EPA approval

Reporting Plan

Reportmg Plan

Fmal Long-Term Momtormg and
chortmg Plan

Monitoring Data Reports

of the Final Desngn

Within 60 days after completion of
the removal action and receipt of
EPA comments

Schedule to be proposed by
Respondent in the Long-Term
Momtonnwd Reporting Plan

Reference to EPA comments reflects EPA’s consideration of comments, including comments from the
Oregon DEQ, the Tribes, and federal and state Natural Resource Trustees:.
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